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JN THREE VOLUMES* 
V O L- I. 

: CONTAINING 

CASES in the Court of KING's BENCH, &c. beginnine in 
Hilary Term in the i6th Year of the Reign of KING 
GEORGE the Second^ and ending in HiLARt Term in 
the z6th of the fame Reign. 

THE third EDITION: 

With General and Impioved TABLES of the PRINCIPAL 
MATTERS, and of the NAMES, of the CASES, ibme 
Account of the Lords Hhe Judges, Seijeants at Law, and moft 
eminent Counfel attending thenar during the Period of thefe 
llepoctSa with other Alterations and Additions^ 
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A T A B L E 

Of the Names of the Judges, &c. in.theCourts at IVefimitifier, in 
the Years when thefc Cases were adjudged. 

[Prefixed to the original Edition of Vol I. and //.] 



IN CHANCERY. 



H 



ILARY TERM, i6 Geo. i. 1742 
O. ,9. Philip Lord Hardivicke Baron of 
HarJ'voicke in the county of Gloutifler 
was ClianceUory and con^nued fo until 
Michaglmas Term 30 Geo* 2* . -On the 
19th of Navemher J 7 56, hc.rcfigncd 
the Great Seal, which was the fame day 
given in commiflion to Sir John Willes 
Knight, Lord Chief Jufflrcc of the Com- 
mon Bench, Sir Sydnej Stafford Smythe 
Koight a Baron of the Exchequer, and 
Sir yohn Eardly IV'ilmot Knight a 
Judee of the King's Bench* 

On Thurjday June the 30th 1757, being 
the very next day after Trinity Term 
30 ^ 31 Geo. 2. the above Lords Com- 
miffioners rcfigned the Great fcal, which 
at the fame time was delivered by the 
King to Sir Robert Henhy Knight, his 
attorney general who was appointed 
Lord Keeper xhtrtoL 
-In the beginning of the year i7€o.. the 
Lord K^per Henhy was created a peer 
by theftile and title of Robert Lord 
Henley y Baron diGraingey intlie county 
of Southampton^ and appointed Lord 
High Steivard o£. England^ before 
wbom, and his peers, on the i6th and 
1 7 th of April I "f 60. Lawrence earl of 
Ferrers was tried and tbund guilty of 
murder nem. con. and on Friday the 1 8 th 
received fentence to be hanged on Mo»- 
day following, and to be anatomized \ 
but was refpited till May the 6th foL 

' lowing, when he yvas hanged at Tyburn. 



^King Geargi the 2d died at Kenfington, 
Oaoher 25th 1760. 

A few days before Htiary Term i G«. 3. 
176U xhQ Lord Keeper Henley delivered 
the Great feal to the young JCa^f who 
immediately le-detlrered it to fim by 
the ftyle of Lord Chancel/or 5 andfome 
.tina« after he wat created Ear! of Nor^ 
thimgtottf and about the fame time the 
patents of all the 12 Judges were re- 
newed by King Geo^ the |d. 

Jn the vacation met Trinity TemtS Get* 
.3. 1766. the earl of Northingtdk re- 
figned the Great feal, which at the fame 
time was deUveied to Charles Lord 
Camden i Baron oiCamden-flace^ in the 
county of. Kenty Lord Chief Joftice of 
the court of common Bench, by the 
ftyle of Lord Chancellor, who at the 
time of publifhing thiefe Cafesj prefides 
in the Hi^ Court of Chanceiy with 
great dignity, 

Hilary Term it Geo* 2. 1742. William 
Forte/cue^ Efq. Matter of the rolk, con- 
tinued fo until he died in 1749; Sit 
John Strange^ immediately fucceeded 
him, and continued Mafter of the rolls 
till he died in Trinity Term 27 ^ 28 
Geo, 2. 1754. Sir Thomas Clarke 
Knight, immediately fuctecded him, 
and continued Mailer of the roils till 
he died in Michaelmas Term 4 Geo, 3. 
1763. and in Hilary Term following 
Sir Thomas SeivcU Knight fucceeded 
him^ and is now Mailer of the rolls. 
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JUSTICES 



JUDGES^ SERJEANTS AND COUNSEL. 



JUSTICES OF THE KING'S BENCH. 



HiLAUY Term i6 Ge^, 2.1742. O. S. Sir 

IViJliam Lee Knight, Lord Chief Jiif- 

tice, Sir WtlUani Chappie Knight, 

Martin Wright Efq. and Thomas Denl- 

fon Efq. Juftices. 

In Hilary vacation 1744-5. O, S. Mr. 
Juftice Chappie died', and Sir Michael 
Fofiex Knight, Serjeant at law, recor- 
der o{ Briftol was made Juftice of the 
King's Bench in his room, in the fol- 
lowing term. 

Sir William Lee %xi\^i^ Lord Chief Juf- 
tice died in Hilary vacation 1754, and 
on the id of May 1754, Sir Dudley 
Rider Knight, the King's attorney ge- 
peral was made a Serjeant at Law, 
and Lord Chief Juftice B, R* in his 
room* 

In Hilafy Term 28 6io, 2. 1755. Sir 
Martin Wright Knight, the Senior 
Fui/ne judge reiigned, by reason of a 
Mireaknefs in his e^es, and had a penfion 
granted to him for his faithful fervice ; 
and on the 1 1 th of February Sir John 
Eardly Wilmot Knight, an eminent bar- 
rifter was called to the degree of Ser- 
jeant at law, made a judge o( B, R» 
and next day took his feat in court. 

On Tue/day the 25 th of May in Ea/ler 

• Term 29 Geo. 2, 1796. Sir Dudley 

' Rider Knighty Chief Juftice of ^. R. 
died at his hoafe in Chancery Lane : in 
Trinity Term following (there being no 
Chief Juftice appointed) Mr. Juftice 
Dent/on preiided with great ability, 
and the. bufinefs of the court was well 
difpatched. 

On Monday Nirvember tht 8th 1756. in 
' Miehaelmas Term 50 Geo. 2. The 
honourable William Murray Efq. the 
King's attorney general was called to 
the degree of Serjeant at law, and the ^ 
fame day was created a peer by the ! 
ftylc and title of William Lord Mans- \ 
field Baron of Mansfield^ in the county ! 
of Nottingham^ appointed Chief J ufticpjl 



B. R. and took his place in court the 
1 1 th of the fame month. 

On Monday the 7 th of Noveniber 1765. 
the firft day of Michaelmas Term 4 
Geo. 3. Sir Michael Fojier d\tdy and in 
Hilary Term following Sir Jofeph Yates 
Knight, an eminent barrifter was cal« 
led to the decree of Serjeant at law, 
and made a judge o{ B. R. in the room 
of Mr. Juftice Fo/er. 

in Eafier Term 5 Geo. 3. 176^. Sir 
Thojnas Denijon Kniglit, the Senior 
Fui/ne Judge refigned by reafon of age 
and infirmities, and ha4 9 peniton 
granted to him for his long and faithfiil 
lervice; in the fame term Sir Riqhari 
Afton Knight, Lord Chief Juftice of the 
Common Pleas in Ireland^ was called 
to the degree of Serjeant at law, and 
made -a judge of J?, R. in his room. 

Towards the latter end of the vacation 
after Triniff Term 6 Geo. 3. 1 766. Sir ' 
John Eardly Wilmot Knight, a Judge 
oi B. R. was appointed Lord Chief 
Juftice of the court of Common Bench, 
in the room of Lord Camden promoted 
to the Great feal ; and James Henvitt 
Serjeant at law was made a Judge of 
B. R.m the room of Mr. Juftice JVtlmot. 

In December I'jS'j. James Hewjitt Efq. a 
judge of the King's Bench was ap. 
pointed Lord Chancellor of Ireland^ 
and created a- peer of that kingdom 
by the title of Baron Lifford. 

January t7th 17.68. Hilary Term 8 Geo. 
■3. Ednvard Wtlles Kfq. the King's fo- 
lici tor general, fecond fon of the late 
Lord Qiicf Juftice WHlesy was made a 
Serjeant at law, and a judge of B. R. 
in the room of Mr. juftice Heivitt^ now 
Lord Chancellor of Ireland, 

The Judges of the King's Bench at the 
time of publifliing thefe Ca/es^are - 
William lord Mansfield Chief Juftice, 
Sir Jo/eph Yates^ Sir Richard Afton^ 
and Edward Willes Efq. juftices. 



JUSTICES 



JVPGES, SERJEANTS AND COUNSEL.. 



JUSTICES OF THE COMMON BENCH. 



^Ii^aryTbam i6 Ged. t. 1742, O. S, Sir 
JabM fmiUs Knight, Ix)rd Chief Juf- 

- ticc. Sir John Forte/cue Aland Knight, 
Sir Thomas Ahney Knight, and Thomas 
Burnett Efq, juflices. 

In Trinity Term 19 Wrao Geo, 2. ^\\^* 
Mr, Juftice Forte/ene rcfigned, and Sir 
T'homas Birch Knight, Serjeant at law 
was made a judge in his room. 

Mr. Juftice Abney died about the latter 
end of Eajier Term 2/ Geo. 2. 17 CO. 
and in Trinity Term following Natha^ 
niel Gundry Efq.^ an eminent barrifter 
was made a Serjeant, and a judge of the 
C B. in his room. 

Mr. Juftice Burnett died about the 6th of 
yeaiuary 1763. jV. S. and Sir Edward 
C/w^ Knight, a baron of the exche. 
qucr in Hilary Term following was 
made a judge of the C. B. in» his room. 

Mr. Juftice Gundry died in Hilary vaca- 
tion 27 Geo. 2. 1754. upon the IVeflem 
circuit, and on the 2d of May 1754. in 

. Eafter Term 27 Geo. 2. The honour- 
able Henry Batburft Efq. one of his 
Majefty's learned copnfel, was made a 
Serieant at law, a judge of the C. B. 
ana took his feat in court May the 6th 

Mr. Juftice Birch died March the 14th 
17^7. and in Eafter Term next follow- 
ing the honourable William Noel Efq. 
one of his Majefty's learned counfel was 
made a Serjeant it law^ and a judge of 
cho C B. in his room. 
On Tue/day December the 15th 1761. 
X.prd Cbief J^ice JTilUs died aboqt 



one o'clock' in the morning, at hit 
houfe in Bloomjbury Square; on the 
firft day of Hilary Term 2 Geo. 3. 
1762. Sir Charles Pratt^ the King's 
attorney genera], was m^de a Serjeant 
at law appoihted Lord Chief Juftice of 
the C. B, and took his plaoe in court 
on Monday the 25th of Janstary 
1762. 

On the 24th of January 1763. in Hilary 
Term 3 Geo. 3. Sir Henry Gould 
Knight, one of the Barons of the Ex- 
chequer, having lately been appointed 
a judge of the C. B» took his place in 
court. 

In the vacation after trinity Term ^ Geo. 
3. 1765. the right honourable Sir 
Charles Prattf Lord Cliief Juftice of 
the C. B. was created a peer of the 
realm by the ftyle and title of Charles 
Lord CamdeUi Baron of Camden^plact 
in the county of Kent. 

In the vacation after Trinity Term 1766. 
the honourable Sir John Eardly JViU 
mot Knight, one of the jsdges of the 
King's Bench, was appointed Lord' 
Chief Juftice of the C. B. (in the 
room of Lord Camden) and took his 
feat in court in Michaelmas Term the 
7th of G«. 3. / 

The Judges of the Common Bench at the 
time of publiihing thefe Cafes are. Sir 
John Eardly IVilmot Knight, Lord 
Chief Juftice, Sir Edward CH*ut 
Knight, the honourable Henry Bq-. 
tbu^ Efq. and Sir Hutty Gould 
Knight, jufticei^ 



{f»i 



BARONS 



v^JBGES, S3BRJEANTS AND COtJNSfiL. 



BARONS OF THE EXCHEQUER. 



Hilary Term i6 Geo. i, 174?. O. S. Sir 
TScmds F&rker Knight, Lord Chief 
Baron, Sit Latvr^ce Carlty Ktilghty 

. yohfi Reynolds Efq. and Charhs ^ larke 
fifq barons. 

In Hilary vacation 1744.. O. S. Mr. 
Baron Carter died, and in Eaftet Term 
18 G^d. 2. 1745- Edijaard yJ't^e Efq. 
« learned barrifter was made a Serjeant 
at law, and a Baron. 

In E^fitr Term 1747, Mr. baron Riy~ 
koids died, and the honourable Heneage 
Le^fre Efo. was made a Serjeant at 
la wi and a Baron in Trihlty Term 2 1 
Geo. 2. i747» • 

In J^^ajier Term 2J Geo, 2. 1750. Mr. 
' JBaron -Clarke died, and in Trtnity 
Tirm 14 Get>. 1. ?7SO. •S'r</tf^ Stafford 
S/^the Efq. <3ne of the King's leiirneJ 
c6mi(el was made a Serjeant at law, 
and la Baron, 

On the 3d of February in Hilary Term 
26 Geo, 2. 1753. -?^. "S. Sir Richard 
Adams Knight, Recorder of LondnHy 
was made a Serjeant at laW, and a 
B^ron t)f the Kxcheqiier,\in the room 
©tNIr. Baron CU^ee^ who was removed 
to the Comiwon Bench. 

Ih trinity vjtcation s^.^ 33, ^tf. 2. 



17 ^9. Mr. Baron Legge died at Briflol\ 
and in Mithatlmus Term following Sir 
Richard lAoyd ICnight, was made a 
Serjeant at law^ and Baron of the £x^ 
chequer. 

In Trinity vacation i Geo. 3. 1 76 1. Mr, 
Baron Lloyd died (at Northallerton in 
Yorkjbire^ in his return from Ne^cafllet 
where he had been to try fome rebels 
againil the Militia) and in Michaelmas 
Term following. Sir I^enry Gould 
Knight, one of his Majefty's learned 
counfel, was made a Baron of the £x.^ 
chequer. 

In Hiiary 'perm 3 Geo, 3. 176.% George 
Perrott Efq^ one : of his Majefty'a 
learned counfel was made a Serjeant at 
law, and . a Baron of the Exchequer, 
in the. room of Mr. Baron Ootild^ 
who was removed to the Common 
Bench. 

The Barons of the Exchequer,, at the time 
of publiihing [Vol. J. and II.] thefe 
Reports were. Sir Thomas Parker^ 
Knight, Lord Chief Baron, Sir Sidney 
Stafford Smythe Knight, Sir Richard 
Adams Knight} and George Perrott Efq. 
Barons* 



jSoiftb Account of tbe moft eminent Counsel at the Bab, in the 
A^ears when thefe CASES, {Vol. Land //.] were adjudged. 

\HiLAltYTERM 16 Geo, 2.174.2. Matthrw. | Serjeants at Law. - 

'Siinndry the King's firft Serjeant at | 

Law, Chief Jurtice otCh^/er. '' ; John Belfield, Simon Urliu Recorder of 

Sir Dudley Rider Knight, the King's At- London^ Thomas Huffey^ Abraham Gap^ 

tomey General. ' pery William Wynne^ John Agar^ 

The honourable William Murray Efq. the Richard Draper, William Hayivard^ 

King's SoUicitor General. Thomas Bamardifton^ Edward Bootleg 

Edixtard Leeds, William Eyre^ 



King's Serjeants at Law. 

,Samrt.^l Prime, Thomas Birch, Ed'ward 
Willes Attorney of the Dutchy, 



King's Counsel Extraordinary. 

Thomas Bootle Chancellor to the Prince of 
.Wales. 

William 



JUD&5S, SEUJSANTS A#I> COUKI^gl-* 



William Pauncefort Attorney General to 
the Prince. 

The hon. AUranJcr Bume CamfhtU S9I- 
Hcitor General to the Prince. 

John Bro^fif Wiliiam Noely Thopidf 
Clarky John Strange^ Richard Lloyd^ 
Heneage l^^ggy NaihauielGuudpj. 

In Hilary Term ig Geo. 2» 1745. O. S. 
jhe honourable Henry Bathurfi was 
m^e King's coi}nfei> and Sollicitov 
General t'athe Prince of WakiXik the 
roQili ^ AUxandtr Hume Camfhh 

Trinity Term 21 Geo. 2. Henry Banks y 
Sidney Stafford Smythe^ made King's 
counfel : Leeds the King'5 Serjeanf : 
^d on tjxe 254 dijune 1747. Da^id 
Poole was made a Serjeant. 

Michaelmas Term 23 G^^.^ 2, l^J^Q^ Skin^ 
Hfr, the King's, firft Serjeant diedj and 
Sir Samnel Prime Knightj then was the 
King's firft Serjejint. 

IxiTrinity vacation ^4^^ 25 Geo. 2. 17 Ci. 
Serjeant Belaid was overturmed in $is 
chariot upon the Wefiern circuit and 
was fo much hurt that he died in 24 
hnurs afterwards^ having gone that 
cireuit above 1 20 times^ ut audhjt* 

In Mich/ielmas Term 25 Geo* 2. 175 1> 
Robert Henley ^q. recorder of Math, 
was made King'js counfel. 

In the vacation after Trinity Term I7J2« 
Serjeant Earnardifton died. 

Sir Thomas Bootle. Chancellor to the late 
Prince of WdUs, died at Oxford, in the 
year X753. 

February ^d 1753. the Repgrter was 
made Serjeant ac law. 

Serjeant ^^^rrdi^d the 7th of Jtmuary 

In Hilary vacation 27 Geo. 2. 17 C4. 
Hei^iy Gould, Charles Pratt, FletOjer 
Norton, Thomai Senjaell, and the honour- 



able Charles Yorke were made King's 
counfel. 

In Eajier Term 27 Geo. 2. 1754. the 
honourable IFiUiam. Murray was ipadei 
Attorney General, and Sir Richard 
Lloyd SoUicitor General to the King, 

Eebrufiry. i f th 1755. Hilary. Term 2 8 Qeq^ 
2, Lomax Martin^ James He^witty and 
William Davy were madj5 Serjeants at. 
law :, and about this time Serjeant 
Draper died,, and ^efj^ant Leed^ 1^( 
the bar. 

In-O^oier 1756, Sir Robert Henley W3iS 
made Attorney General, and the ho- 
nourable Charles Torke Sollicitor Ge- 
neral to the King. 

November iitK if^S. Edward Willet 
£fq. madeKipg's counfel, and this dajz: 
took his place within the bar, 

March 7thi7J7. Serjeant }Fillesv;siS sp^ 
pointed Lord Chief Baron of the Ex- 
chequer in Ireland. 

May 3d 1757. Thottfas Stamforth and 
James Forfter were made Serjeants at 
law, and the , fame day Serjeant P.ooh 
was fwom King's Serjeant, and Geqrze 

, P<rrj?// King's coUnfeJV 

Eqfter Term jl QeOi^ 3I EVuA Harvey 
made King's counfel.'^ 

Trinity Term ,17^8. Sir Samuel Prtme 
Knight, the King's firft Serjeant re- 
tired from the bar, where he had long 
pradifed in full bufknds to thelafl, with 
. the greateft honour and ability. 

In Tanity vacsation 17^8'. Serjeant Afi^r-' 
tin died. 

In Michaelmas vacation 1758. Serj^a'Ot 

^ Leedt died, Serjeant Henuitt .nude 
King's Serjeant foon afterwards. 

February the 6th I759. William W^i^a^ 
kery 'George Nares, an<} Anthony Kfck 
made Scripts at law, the two firft 
went out king's Serjeants. 



[as] 



Serjeants 



judges; sebjeants and counssl^ 



Serjeants at Law, and King's Counsel in Hilarj Term^ Zi 

Geo. 2. 1739. 



Sir Samuel Prtffie Knight, the King's firft 

Serjeant (retired.) 
Sir Charles Pratt Attorney General to 

the King. 
The honourable Charles Torke^ SoUicitor 

General to the King. 



. KiNo'« Serjeant? at Law. 

David Poole, yames Heio'itt^ Willtam 
Wbttaker, George Nares* 



King's Counsel. 

fttchard Loyd, Pochard Afton, Henry 
Gould fEdhvard Willes, Thomas Setdelt, 

^ fV'iUiam De Grej^ Fletcher Norton, 
George Perrottf John Morton, El'iah 

. Harvey* 



Serjeants at Law. 

Willtam Wynne,, William Hayward, 
George Wxlfin\ William Da'vy, Thomas 
Stany forth, James Fprfier. 

Michaelmas Term 2 Geo, 3. 1 76 1. Dr. 
William Black ijlon and Charles Ambler, 
lately made King's counfel. 

Saturday '.November ^th 1761. Jo/efh 
Sayer made a Serjeant. 

January 23d 1762. John Burland m2idt 
a Serjeant at law. 

Richard Biijfey, Ednvard Thurlonv, 

Webb lately made King's counfel. 

On Friday^ October 29th 1762. Serjeant 
Poole, died at Bath, whither he had re- 
tired ever fmce laft Hilary Term, 

Ip Michaelmas vacation 1762. Serjeant 
Davy was made King's Serjeant. 



In Hilary Term 3 Geo* 3. 1 763. John 
A/pinal, and John Glynn njadc Ser- 
jeants at law. 

John Morton King's Counfel, appointed 
Chief Juftice of C>&^^r. / 

Serjeant Maynuard di«i about this time id 
Shropflnre, 

Alexander Wedderburn made King's couln* 
fel about this time. 

Mr. Kflrit^thc Attorney General refigned 
a little before Michaelmas Termj^ Geo. 

3. J763- 

Hilary Term 4 Geo^ 3. 1 7 64. Serjeant 
Hefivitf voluntarily refigned his patent 
to King's Serjeant ; Sir Fletcher Nor^ 
/5» being fonie time before SoUicitor 
General, was about this time made 
Attorney General, and William De 
Gr^ SoUicitor General to the King. 

May 23d 1764. Serjeant Burland made 
King's Serjeant, and Richard Clayton 
King's counfel. 

In Hilary vacation ^ Gee. 3. 1765. Scr- 
jteant William Eyre died in Queen's 
Square, in the parifh of St. George the 
Martyr* 

April 24th Eajfer Term ^ Geo. 3. r.765^, 
Richard Leigh, and Jrilliam Jephfon 
made Serjeants at law. 

In Trinity vacation 5 Geo. 3. 176^. the 
honourable Mr. Torke again made At- 
torney General, in the room of Sir 
Fletcher Norton, who ftill continues the 
King's counfel. 

Some time afterwards Mr. Ybrh again 
refigned, and William De Grey was 
made Attorney General, and Edward 
Willes SoUicitor General. 

In Hilary Term 8 Geo. 3. 1^6^. John^ 
Dunning was made the King's SoUi*, 
citor General. 

f alary vacation 1769. James Wallace 
made King's counfel. 



The. 
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JVBCES^ SEfiJEA^TS AM J} CO0NSKX.. 



The LoiiD Chakcellou, Judges, Serje an ts at Law, and Kino's 
CouNSEi., at the Time of publifhing thefc Cafes, [/^/. LandlLI 



Charles Lord Camden Chancellor, |i 

WiLMAM Lord Mansfield, Chief JuT- si 

f ICC S. R. I 

Sir Thomas Skwell Knight, Mader of i 

^ the Rolls- 
Sir JDttN EAJtuLT WiLMOT Knight, Lord , 

Chief Jurtic^C.^, I 

Sir Thomas Parker Knight, Lord Chief j 

^ Baron of rhe Exchequer- I 

Sir EJtuarJ Cllve Knight, Jtiftice C. B. ' 

Sir S* S* Smjihe Kniglitj Bamn of the 

Excheqacr, 
Sir Richard Adams Knight, Baron of the ; 

Exchequer, 
The honourable Henrj Bathxrjl Efq, Juf- 

tice C, if- 
Sir Hffrry GouidKmghu Juftice C. B. 
GffOTge Per roe Efq* Baron of the Ex- 
chequer, 
Sir J^/^ TaUs Knight, Joftlce B. /?- 
Sir Richard Afit^n Knight, Juftice B. ^, 
Ed'watii Wiilti Efq, Jullice B. R. 
ff^iiliam Wkkakcr firft Serjeant to the 

King, 
William De Grty Attorticy General. 
Jshn Dji^nimg SoUicitor General- 
Sir Samuel Prime Knight, the late King's 

jnoift ancient Serjeant retired » 



King's Serjeants. 

G^f^rge Nnris, JFtiliam Davy^ Johi 

Burland* 



Serjbakts. 

Go&rge Wilfm^ yamei Forfier^ Jof^p^ 
SajiT^ Jchm Afptnal (retired.) ^ohn 
Qiynn^ Richard Leigh y William Jefh* 
/m and Jnikojiy Keck (retired.) 



King's Counsel. 

Sir Fhrcher Nmrton made Chief Jufticc in 
Ejrct and retired from the bar lail 
Hilary Term. 

J^hn hhriQfi^ Richard Hnjfeyy Charles 
Amhhff iVilliam Blackftonty Edixsard 
Thurityzju, AlexiinderWedderbumyyxiMe9 
Wallace, , ^ 

Eliah Harvey died in the vacation after 
Trjfsitj Term 9 Geo. 3. 1769. 




The 



jUS&fiS; ^ERJfiANTfi AKD COUKSELi^ 



The Lord Chancellor, Judges, Serjeant at LaWj^ 6fr. in 
Michaelmas Term, the 10th Year of King 'George the Third 
1769. 



[Prefixed to the original Edition of Fol. III.'] 



Cha&lss Lord Camden Chancellor. 

Willi AM Lord Mansfield, Chief Juftlce 
B.R.' 

Sir Thomas Sewell Knight^ Mafter of 
the Rolls. 

Sir John Eardly Wxlmot, Knight, 
Lord Chief Juftice C. 5. 

Sir Thomas Parker* Knight, liOrd Chief 
Baron of the Exchequer^ 

Sit Edward C7ia;ff Knight, Juftice C. S. 

Sir SitJfiey Stafford Smjtbei Knighr, Baron 
of the Exchequer. 

Sir Richard Adam, Knight, Baron of 
the Exchequer. 

The Honourable Hittfy Bfithurft, Efq, 
Juftice C.\&. * 

Sir Henry Gould, Knight, Juftice C.B. 

George Ferrot, Efq. ^ron of the Ex- 
chequer. 

Sir yofefb Yates, Knight, Juftice 5. R. 

Sir Richard Afton, Knight, Juftice J?. R. 

Ed'wtirdIFii/es,E{q.}diiceB.R. 

Sir Samuel Prime the late King's firft Ser- 
jeant at law [retired.] 

H'miam Whitaker the King's firft Ser- 
jeant at Law. « 

William De Grey Efq. Attorney Ge- 
neral. 

John Dunning Efq. SoUicitor General. 



King's Serjeants at. Law. 

Geofge Nares, WilliamDavy, John Bur< 
land* 



Serjeants at Law- 

George Wilfon, Janies Former, Jo/eph 
Sayer, Jobu Afpinal [retired] Jokit 
Glynn, Richard Leigh, William Jefb^ 
fin, Anthony Keek [retired.} 



King's Counssi,* 

John. Morton Chief Juftice of Chefier^ 

Richard Huffey, Charles Ambler, 

William piacifiMine, Edward Thur^ 

low, Alexander iVedderburnex ^antss 

^ Wallace, . . ^ , . . 



From Michaelmas Tttrti 1769 until 
Eafler Term 1774 inclufive. 



17th January 1770, Lord Camden re- 
figned the Great Seal^ which was de- 
livered to the Honourable Charles 
Torke the fame day. 

2oth January 1770, Lord Chancrilor 
Yorke died. 

21ft January 177X), The Qreat Seal was 
given to Baron Smythe, Juftice Ba* 
thurft, and juftice ^0«, •Lords Com. 
miilioners thereof. 

lixhJFehruary 1770, Sir William Black* 
fione Knight, SoUicitor General to the 

Queen, 



JVl>Q^mSy ^BRJBANT* AKD COUNSfit, 



Queen, was called to the degree of Ser- 
jeant at Law, and appointed a Jiiftice 
of B. ^ria the room of Sir yoJefJ^ 
Yates Knight^i who was removed to 
the C B. m the room of Juftice C/;W 
who refigned on a penfion of 1 200I. per 
arnnuM \Kt audimi\ 

March 1770. Edivard Thurhnv^ Bfq. 
appointed Sollicitor General, in the 
room of ^oh/i Dunning Efq, 

Jfril 1770. Richard Jack/on Efq. ap- 
, pointed Kiftg*» Counfel* 

7'th June 1770. Sir Jo/eph Yates Knight, 
ju^ce C« B^ died) niucb lamented \ 

June 1770. Sir William hlackfttme Juf- 
tice Bm R. appointed as Juftice of C. B. 
in the room of Sir Jvfeph Yates, 

Sir William Henry AJbhurfl was called to 
the degree of &rjeant at Law, and ap- 
pointed a Juftice B* R. about this 
time. 

Richard Hujjfey Bfq. the Queen's Attor- 
ney General, died in Trinity raeation 
1770. 'v 

23d January 1771* The Lordft. Commif- 
fioners refigned the Gre^t Seal to the 
King, when his Majefty was pleafed to 
give it to Henry Lord Apfleyy with the 
ftyte mSt dignity of Lord High Chan- 
celioTo£ Great Britain. 

January ijju SS.&w^ Nairs Gnt of 
the King's Serjeants appointed a Juftice 
C. B. m the room of Lord Apfiey. 

a6th January 1771, Sir William De Qrey 
Knight, the King^ Attorney -General 
called to- the degree of Serjeant at Law, 
and appointed Lotti Chief Jwftice C B. 
in the room of Lord Chief Juftice Wil- 
mot who refigned after having prefided 
there above four years with great ho- 
nour and dignity. 

About the fame time Ed*ward Thurlorwy 
Efq. was appointed Attorney General, 
and Alexander Wedderhumey Efq. Sol- 
licitor General to the King. 

'January 177 1. Griffith Price Efq. John 
Sfynner, Efq. Richard Perrin^ Efq. 
were appointed King's Counfel. 

^th FeBruaty 1771. Serjeant Lei^h ap. 
pointed King's Serjeant. 

In Michaelmas vacation I77i« Robert 
BadJ^B^Northinpen late HigK Chan* 



cellor of Great Britain^ died at his feat 

in Hampjhire. 
Marth 24th 177a. Serjeant Leigh died at 

his houfe in Lincoln* s-Inn Fields. 
2t^ April 1772. John Skynnery Efq. 

King's counfel appointed one of the 
■Judges of Chcfier and certain counties 

in Wales. , 
Serjeant F^ifftem^^iA'^ King'ft Serjeant 

about the fdme time. 
^T\^nt Jeph/9x died at Bath abotit the 

fame time. 
Sajier Term f^yjU. William ICempe, E%. 

Thomas Walker, Efq. artd Harley 
< ^Vanghany Efq. were called 80 the dc-' 

gree of Serjeant at Law. 
In the -vacation after Trimty Term "i J flit 
■ Francis C. Cnfty Eiq. James Mantfieldl 

Efq. Ednjoard Bearcroft, Efiq. aind 

• George Z. Ne^nhanty Bfq. Were apw 
pointed Kiftg's counfc). 

Aitei^ having prefided in the cot»rt of Ex- 
chequer about thirty years with gtcat 

- honooi: and dignity the good Lof4 
Chief Baron Parker refigned a Hftle 
while before Michaelmas Term 1772. 
and Baron Smythe wst9 s^poiftted LOtd 
Chief Baron in his room. 

6th No'vember 1)72. Sir Jamn Ey'iri 
Knight, Recorder of Londmi and 
Ge9rie Hilly tSq. a learned SsM-nfter^ 
were called t6 the degree of Serjeant 

^ at law ; Sfp James was af^omted a 
Baron of the Exchequer, an^ Serjeant 

• /fi7/Kihg'*S«|jeant. - • '» 
Serjeant G/y»« chofen Recorder of- i^»«- 

don in the room of Sir James Eyre. 
8th February 1773. Robert Earl of Litch^ 

field was fworn in court into his office 

of Cufios Brevium C, B. 
15th March 1774. Baron Adams died of 

a malignant fever upon the midland 

circuit. 
8th Apriti'j'j/^. Sir John Burland Kmght 

King's Serjeanti appointed a Baron of 

the Exchequer in the room of Baron 

Adams, 
iSih April 1774. Najh Gro/e, Efq. and 

James Adairy Efq. two learned Barrif- 

ters of Lincoln' s-inn, were called to the 

degree of Serjeant at Law. 



At 



;rUDG£S> SERJEANTS AN0 COUNS£l|, 



At the tiilfie of publiihing this Book [Fb/. ///.] in Mtchaelmas 

Term 1774. 



Henry Lord Apsley, Lord High Chan* 
cellor of Great Britain. 

William Lord Mansfield, Chief Tuftice 
B. R. . 

Sir Thomas Sewell Knight, Mailer of 
the Rolls. 

5ir William De Gr.by Knight, Lord 

■ Chief Juftice C. :g. 

Sir Sidney Stafford Smythe Knight, 
Lord Chief .Baron of the Exchequer. 

Sir Hefiry Go///^ Knight, Juftice C. B. 

Qeorge Perrot. Efq, Baron of the Ex- 
chequer. 

Sir Richard Afion Knight, Juftice B. R. 

Edijjard miles Efq. Juftice B, R. 

Sir William Blackftone Knight, Juftice 
C.B. 

Sir William Henry AJhhurJiYLmght, Juf- 
tice B. R^ 

Sir George Nares Knight, Juftice C B. 

Sir James Eyre Knight, Baron of the Ex- 
chequer. 

Sir John Burland Knight, Baron of the 
Exchequer. 

iSir Samuel Prime Knight, the late King's 
firft Serjeant at Law [retired.] 

William Whitaker^ Efq. the King's firft 
Serjeant at Law. 

Edward Thurlrw^ Efq. Attorney Ge- 
neral. 



Alexander Wedderhumt Efq. Sollicitor 
General* 



King's Sehjeants at La^it. 

William •Da'vyi James Porfier^ George 
Hill. 



Serjeants at Law. , 

George Wil/on, Jofefh- Sayer, John A/pi' 
nali fretired.] Anthony Keci, [re- 
tired,] John Glynn, William Kempe^ 
Thomas Walker, Harley Vaughan, Najh 
Gro/e, James jfdair* 



King's Counsel extraordikaky. 

Charles Amhler.^ Efq. Sir Anthony Thomeit 
Abdyy Baronet, [retired.] Richard 
Jafk/ons Efq. James Wallace, Efq. 
Griffith Price, Efq. John Skynner, Efq. 
Francis C, Cuft, JEfq. James Mans» 
field, Efq. Ednuard Bearcroft^ Efq. 
George Z. Ncnu^ham^ Efq. 
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Meres & al* v. Anfell & al', iii. 275. ■ 
Middleton t». Price, i. 17. 
Miller, Thomas, his Cafe, iii. 420* 
Moor*». Femhaugh,i. 138. 

* . . a;. Lynch,!. 213. 
Morraugh *:;. Cumyps, i.'2i !♦ 
Morris 1/. Barry, u \. 

• • • • allignees of the Sheriff^ V. Rees an 

attorney, iii. 348. 
Murray c Harding, clerk, iii. 390. 
Murray's Cafe, i. 259. - 
Murray v. Wilfon, i. 3 1 6. 
Mufgi'ave v. Shelly, i, 2 1 4^ , 

Neal 



KAMES O^ TQE CASES. 



N. 

Neal v. Wilding, i. 275. 

Newcomb •7-. Grceiij i. 3^* 

Noke r. Ingham, i. 8g. 

Nordcn *v, Horfley, ii. 69. 

Norris V, Freeman, iii. 38, 

Northampton, Mayor of, v^ Ward,i. 107. 

Nott V. Oldfield, i, 134, 



O. 

Olivant t\ Bcrrino, i. 23. 
Omichund '^•. Barker,. i. 84. 
Onflow, Efq. sv. Home, clerkj iii. 1 77. 
Oi^on^v. H^bden, i« 10 1* 



Pf 



Palmer v. Johnfon, ii. 163* 

v. Stone, ii. 96. 

Paris v, Salkeld, ii. 137^ 9. 

Park a;. Yerbory, i. 284. 

Parker z/. Conftable, iii. 25. 

Parfonso;. Freeman, i. 30 3. 

• . . ..T/k Lanoe, i. 243. 

.... a;, Loyd, iii, 341. 

Pawlet v. Pawlet, i. 224. 

Pendock<r. Mackender, ii. i8. 

Perkin i\ Prodlor, ii. 382. 

Perkins v. Smith, i. 328. 

Pcrrott, attorney! f. Hele, iii. 58. 

Petrock and Stokefleming parilhes, i. 96. 

Peirce v. ^, i. 297. 

Pitts v» Capenter, i. 19. 
' Pond alKing, i. 124, 191. 
Port *v. Turton, affignee, &c. ii. 169. 
PowdU v, Milburnej clerk, iii. 355. 
Power «i;. Shaw, i* 62. 
Prefton <r. Chriftmas, ii. 86. 
Price i\ Griffiths, i. 22 i. . 
Pugh v. Cargcnven, iii. 35. 
Pulling v. Ready, i. 21. 
Pynfent *i;. Pynfent, i. 179. 



R. 

Rackham *v, JeiTup and aP, iii. 332, 8* 
Ramfden *v, Mackdonald, i. 217, 
Ravenfcroft *v» Eyles, ii. 294. 
Rawlinfon *u^,SionCf iii. i» 

2 



Read v. Na(h, i. 30J. 
Redfhaw 'r. Brook, 11. 405'. 
Reech v, Keningale, i. 227. 
Reeks a;. Groneman, ii. 224. 
Rcppingtpn x. Tam worth School Gover- 
nors, ii. 118,] 50. 
REX'i.'Beftland, i. 128. 

. . a/. Bray pariih, i. 121. 

. . v. Bull, i. 93. 

. • v. Bugden parifh, i. 183. 

. .1'. Carroll, 1. 75. 

• • '^'• Chafe, ii. 40. 

• . 'V, Chefter, bifliop of, i. 20 5. 

f • «v. Clapham, overfeer of, i. 305. 
. 9 ■'v» Colly er and Cape, i. ^^2. 
. • ^, Cpmbrune, i. 301. 

• • a.*. Ellers, i. 222. 

. • *r. Ely, bifhop of, i. 266. 

. . a;. Filh, i. 14. 

. ."^ "v. Fitzgerald, i. 254. 

• . V, Froom,Selwood, vicar of, i. *j6m 
. . a;. Gilbert, i. g6. ' 

. • 1;, Grofvenor, i. 18. 

. . a*. Harvey, i. 164. 

. . ox* Haynes, i. 214. 

. • v, Hedon, mayor of, i. 244. 

. • i\ Howiett, i. 35. 

. . *L\ Hunter, i. 163.* 

. . V, Ingleton, i. 139. 

. . *v, Johnfon, i. 325. 

. . 1/. Jones, i. 7. 

. . f . Kinlock, i. i ^J. 

. . 1. London, bifhop of, i. 11. 

,' . 'V, Luffington pariih, i. 74. 

• . T'. Mead, Serjeant at Law, ii^ 1 7. 
, . ^. Middlefex Juftices, i. 125;. 

. . or. Midhurft, Lord of the Manor of, 

i. 283. 
. • V. Newman, i. 7. 
. . <^. Oakhampton, Mayor of, i« 332, 

• . t\ Phillips, i. 26 u 

. . v, Ponfonby, i. 303. 

• . <r. Purnell, Dollar, i. 239. • • 

• . a;. Ratclifl^, i. 150* 

. . <L'.Richardfon,*i. 21. 

• • V* Roberts, i. 77. 
. . V. Rooke, i. 340. 

. , -v. St. Afaph, Biihop of, 1. 332. 
. • Vm Shuckburgh, i. 29. 
. • <z;. Silton parifli, i. 1 84. 

• • i\ Silverton pariih, i. 298. 

• • V. Simmons, i. 329, 
. • a*. Spenfcr,. i. 315, 

, J V. Vaughan, i. iz. • 

Rbx 



.KAItfES or THE- CASES. 



Rex *v, Waite, i..«2*» 
... 1/. Watfon, i. 41. 
. . . 1'. Weftmorelaod Jufticcs^ i. 1 3^. 
. , . t . Wigan, Mayor of, i. 76. 
.-,.•. ^ '^^ Wilkes, ii. 151. , 
Reynolds 1;. Kenrnxiv', i. 232. 
Rhenifh ^* Marjin, 1. i.?o. 
Richards i\ Simonds, iii. 40* • 

Riegt. Cargenven, .ii, 39^. 
Roberts «l;. Pierfon,,ii. 3» 
Roe V, Dawfon, jii. 49 » 

. . V. Dunt, ii. 336. 

. . «L',. Herfey, iii, 274. 

. . -^. Hicks, ii, 1 3, i6» ^ . . 

. . <v. Grew, ii. 322. . . . 

. . 'v. Hodgibn, ii. 129, 13 5^ . . . 

. . 1;. Holmes, ii, 8. . . 

. . t'. Hatton, ii. 162. . . 

. , ru. Mitton, ii. 35$.. ' ... 

. . 7;. Newpian, ii. 12^. 
, . . *L'. Ti5anmer,ii. 75. 
Robins <v. Crutchly, ii, 1 1 8, 1 2 7-. 
Rogers *?-. Carfcr,' ii. 387. 
Rofs i'. Walkerj^ii. 264, ... 

Rowning -r. (jopdchild, Ui. 443. 
Ruffel .'y. Palmer, ii. 32 1. 
Ryall 'V. Larkiiij ii, . 1 55.. 
• ... 1/. RoUe, \u z6o. 
Ryley 'v. ParkjKirft,.ii. 2i9r - 



S, 



Sabin <t^ .LGr\g, i. 30. ... 

SadJere* Company^. Badcocki i.. |o. 
Sale r. Compton, i. 6 1 • 
SajBpfon 1;. Appleyard^ iii, 272. . 
Sandford %\ Rogers, i^ 1 1 3. 
Saunders i\ Fort^ue, i. 256. . 

gaunderfon ^. fiaker and others, iii. 309. 
Sayer q, /. &c. ^- Dioey Gf.^/', iii. 60. 
Scott z,. Dixoj), ii. 3. 
... I'.. Perry, liL 206. 
. . . <L*. Sheph^id, iii. 493* 
Seacombe t. 3ow]ney» i. 20. 
Serccole x*. I-Ianfdrv B^r^.i. 31.. 
Seijeant- 1 . Ref^.d,.i, 91, . 

SheepAea^and'Milburnpariflies, L S7* , 
Sheltpn i;. Hawlieg,!. 258. 
Shipman t;. Stevens, ii. ^-o. . . . 

Sibthorpq v* Mpjdioline, i. ^178. . . . . 
Simmons X'. LaQghorne,it.,i I. . . 
Simmons 'v. Mi^dleto;!, i. 269. . 
..... ir.Parqaefltpr^^i, 78,^6, 97,1 aj 



Simmons T. Parmcjlter's bail, i. 269. 

V. Shannon, iii. 147. 

Simpfon *i;. Ne^l, ii. 74. 
Skinner 'v. Staoey, i. 80. 
Slaters. Baker, ii. 359. 
Smith X-. Cattelj ii. 376» 

. . t'. Davis, i. 104. 

. • 1?. £van^,i. 313. 

. . 1, Hill, 1^^134. • , •• 

• . i\ Mann, 1. 220. 

. . 'V, Nicholfon, i. 16. 

, . *v, Reynolds iL 257. 

. , 1'. Sibfon, i. 153. 
Sneet;. Humpho^y^ i. 306* . 
Soldier's Cafe, i.. 331. 
Sparrow 'v. Turner, iL 366. 
Spelman'sCafe^ L 1^9^ . . 

Stackpole*^. Earl, ii. 133. 
Stevens v. Tyrrell, ii. i . ' 

. . . . «v. Winning^ ii. 219. 
Stevenfon 1/. Hardy, iii. 388. 
Storke o'. Heji)crf, i. 242. 
Strithorft f. Graeme, Efq. iii. 145.. . 
Subley *v. Mott,i. 210. 
Sutton m, Fenn, iii. 339. 
Swain z;. HaJl, iii. 45. 
S within and Wife .v^ Vincent and Wife, 

ii. 227. ... 
Sydney College V. Davenport, i. 184. 



T. 

Taylor »* Jpfflreli, 1.254. 
* . J . 9^^ fiard,.i. 280. 
Tempefti;. Metcalfe, i. 531 . 
Tctbury and Ilam pariftifes, i. .307. 
Thonipibn n;. .Marfliail, i. 304. 
Tho:pciby*ar. Sparrow, i. 16. 
Thor^tson.a. Gibfon, L f 57. 
Thralei;. Cornwall, i. 1 6 j. 
....«:;. Vaughan, L 5, I9» 
Thruftouc 1/. Bedwell, ii. 7. 
. . . ^. «:;. .Denny, i. 277. 
. . . . , *z;. Coppin,. iii. 27b. 
Tillard 'v, Shebbeare,, ii. 366. 
Tindall a;. Moore, ii. 114. 
Tinkler <v. Poole and another, iii. 146. 
Todd v. Dodd, i. 3J2. 
Tomlin *v. Brookes, i. 246. 
. • ^ • <i^. '^nrlaoe, i. 6. 
TotterdeH "d. Glazby, ii. a66. 
Townfend «v. Ives, i. 216. • 
Travers v. Buckley, u z6^* 



Truman 



NAMES OP TH£ CAS£S> 



Traman v. 'Waleam^ii. igS. 
Tullidgc v. Wade, iii. i8. 
Turner 'v. Vaiighan, ii. 359. 
Tyibn *v. Ironmonger^ i. jo.- 
T/ffen, Efq. t;. Clarkei iii, 419, 541 r 

•y, " 

Vandcrhcydcn t, De Paiba, iii. 5 j8» 
Vanderplank 'v, Banks^ iu^$P 
Vanmorial *v. Jalainj i. 73 1 * 
Vavafor 1;. Fawkes, l, 88. ' • 

Villers <i/. Ha;Qdley, ii. 49. 
, 9 • • Vp Monlleyi ii. 403. 



Waldock f • Cooper, it. 16, 
Walker <v. Jacklbn, i. 24. 
..... <z^. Robinfon, i. 93* 
Wallop v. Irwin, i. 315;. 
Wallwyn 'v^ Biihop of Landafl^ U. 733^ 
Walter «i>. Stewart, iii. 455. 
Walton V. Kcrfpp, ii. 354. 
Wardi>. Gan'elf, iii. 154. 
Waterman i*. Yea, ii. 41 . 
Waters *v, Bovell, i. 21 3, 
Watfono/. Jackfon, 1^-3 25, 
f • • • 'z;. Ixx:kley, ii. z. 
....<&• Richardbbn, i. 226. 
Watts V, Birkett, ii. 115. 
Weld V. Nedhami i. 29. 
Wclfofd 1'. Beezley, i. 1 1 8. 
Wrilcr a»4 Wife i> Baker, ii. 4f 4, 



Wheeler's Cafe, t. •98«. 

Wheeler v. Binsham, i. j 35. 

Wheftoii 1;. Igj^man, iii, 49. 

W kite t;. Shaw, ii, 203* . 

, , . i *v, Willis, ii. 87. 

Whiting and others a;. Punchard, iii^ jm 

Whirwortk 7. /* 'v. tbn Hmidr^ of Gnin« 

(hoe, ii. 105* 
Widitman ^. ThompTon, i. 345. * 
Wilkes -1^. Bcoadbent, i. 163. 
. . . . <v £arl of Halifio^ ia. 256^ 
, . . -. »i;. Wood, it. 203>4* 
Williams v, Leaper, i. 308. 
; • . ;. ^ T^ Wttlis, i> lig. 
WiJKs "v. Lewis, i. 22. ^^ 
. ^ .*'^. Maccarmick^ uu <48« 
Win^field W Stratford, i« 31 5* 
Witdher t;. Clieflam, i. 1 7# 
Witham4r«Hill,ii«9f» . . 
• « -• . .a;. Lewis, 1, 48^4 , 
W<4ferfUn v^ fiifliop of Lincoln, ii. i74. 
Wood's Cafe, iii. 172, > t 

Woolfe 'v. Collingwood, u 262* 
Wood*!/. Newton, i« 14U 
. •^.tf. Wenman, i^ 154.. 
Wright V. Ruflell, iii. 530.' 
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T A B L E 

THE PRINCIPAL MATTERS 

CONTAINED 

IN THE THREE VOLUMES OF THESE REPORTS. 



Abatement* 
Jl RACTICE as to plea la abatement. 

An executrix facs for a debt as executrix 
and in profriojuu^lht writ ihall abate. 

i. 171. 

IfTue joined on a plea in abatement for a 
mtfnomer in an a^on upon the cafe 
Upon promifes, and found againU the 
defenaant. the judgment {hall be /^. 
remptory, and therefore the jury ought 
to affefs the damages. ii. it'^^ 

ACCOKD. 

In what cafe sm accord and fatisfa^on 
ihall be pleaded to be by dee4« iir S6. 

Account. 

It is a rule in pleading in an a^ion of 
account^ that a matter which may, and 
ought to be pleaded in har^ cannot af. 
terwards be pleaded before the au^ 
dltors* iii. 113. 

2. Another rule In pleading in this aftion 
is,; that if the party is once chargeable 
and accountable he cannot plead in bar; , 
except in the cafe of a releafe^ or flene 
computavit \ thefe exceptions are, be- 
caufe a relea/et and ha^tng full^ ac^ 



eountedf are total cxtinftions of /the 
right di action, which the court is to 
jud^e of; and even in thofe two cafes 
they muft be pleaded fpecially, -and 
cannot be given in evidence on the flea 
, o{ ne unquet reeehor^ iii. ii5> i'i4. 

3. Another rule in pleading in this a^on 
is, that nothing can be pleaded before . 
audhprsi contrary to thai which hag 

. been pleaded before in bar, and which 
has been found by verdi^. 

iii. 114, rij. 

4, All the cafes where pleas have beer) 
rejedled before auiiters^ were, becaufe 
they might have beeii pleaded in bar* 

ibidf 
J. Joint-faAors are anfwerable and ac- 
countable for the whole ; they are like 
co-obligors, and anfwerabU for one an. 
other, and for the whole. ii^ 1 14* 
See Plei^ and Pleadings. iii. 7^ 

Action rof i7lar. 

Leave to compound denied in an aftipn 
upon the ftatute for felling gold rings 
of lefs finenefs than the ftat. direfts. 

Leave to compound in a prorecutioii on 
thzjiat. agamft gaming. i. 150* 
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A TABLE OF THE MINCIPAL MATTER^. 



Action itpow the Case. 

It lies for fuing One in an inferior court 
that hath not jurifdidlion of the caufe. 

ii. 30?. 

The difference lietween fre/pafi and tafi ; 
. in trefpafs plaintiff complains of an im- 
mediate wrong; in f<j/^>,of avvrong 
in confequence of another aft. ii . .3 » 3 . 
See Trejfafu ^ iii. 403. 

. It doth no: he for reducing a ferjeant of 
the guards to a common iQiaierin Qer- 
many againil the commanding officer 
^ < there, being out of the King's domi- 
nions, ii. 3 14. 

It lies againft an attorney for negiefting 
to charge^ a perfon in execution at his 
client '« fuit, according to a rule of 
court ; although it -eems it was rather 
want of judgment than negligence. 

if. 32r. 

For diverting a watercourfe ; if one has 
ancient j^ts in his lands which are re 

- plenifhed by a rivulet, he may cleanf 
them, but cannot change or enlargi 
rtcm. .. .. i. 17 

• tie condemnation of goods for not er 

- . teringand paying do^y by fub-commil 
fiopers be r&vericd by the commlffion 
crs of appeal, an adion for a maliciou: 
profccution does not lie, , i. 232 

A^on on the cafe lies againft a furgeor 

.. and an apothecary upon a joint under- 
taking, for unflcilfully diminifhW the 
caUou« of the bone of. the plain t ifrs le^ 
after it was fet. ^ ^*' 35,^ 

It lies for holding one to bail in an infc 
rior court, when no more than 30J. wa- 
owing. it 376 

It.lies againft a gaoler for an efcape upon 

^ mefne procefsy tiiough the prifoner re- 
turns to'prifon on the fame day ami 
plaintiff proceeds againft him. ii. 294. 

It dott not He againft jufticesof the peace 

for refufing to grant to one a licence to 

keep an inn or an aUhoufe* jii. 121. 

. ' Trover lies againft officers of the revenue 

for making a wrongful feifureof goods. 

iti, i/).6. 
See Glanderous Words, iii. 5 , 1 ; } . . 

A<^ion far diiturbance of common, by one 
commoner againft another. iii. 275^0 

One claiming a ri^ht to cut ruflies on a 



common^ cuts five or (tx, loads, which de- 
fendants take and carry away/ trover 
lies, iii. 332. 

Sec Joinder rn Affion, iii. 349. 

An indebitatus ajfu'mpjit for money lent to 
the wife at the requeft of the hufband 

, is a good count. iii.3S8. 

Whether an action upon- the cafe lies 
againft common carriers to Londonf 
for not delivering goods to the perfon 
to whom the fame are directed at his 
place of abode in London. x\u 429. 

An atftion upon the cafe lies againft the 
deputy poftmafter of Ipfwcb^ for 
wrongfully keeping and detaining the 
plaintiff's letters dire^led to him, an 
anreafonable time, tvhich the defen- 
dant ought to have delivered to him 
at his place of abode in Ipjiuich^ ^ 

- ; ' :' ^ iii. 443' 

An a^lion upon the cafe lies againft pa- 
viors employed by the comraiftioners 
appointed by parliament for paving the 
^ ftreets, for railing the pavement in the 
front of the plaintiffs houfes by which 
the paffage and fights to the ht>afes are 
obftruded. iii. 4(51. 

Action upon the Statute. 

Sec title Statute. Iii. 60, 31?. 

Addxtiott. 

Information in nature of a quo *warrantoy 
the defendant pleads he is a Geriileriian 
and not an Efquire ; this is bad, be, 
caufc this kind of proceeding is not 
within the ftatute of additions, i. 244. 

A harrifter is an efquire by his office or 
profe.i.on. 1,24^ 

AnMINISTRATIOir. 

Where adminiftration is granted by onier 
having a peculiar jarifdi^tion ; the 
riight of committing adminiftration by 
fuch peculiar ought to be alleged, and 
is matter ^offubltance traverfable. 

iii. 2. 

Administiiat(»« 

The huft)and's right 6f adminiftration to 
^ his wife is tranfmiffible to his repre- 
fentative^ and ftiall not go to her's. 

i: 168. 
6 Ii 



A tABLB OF THE PRINCIPAL MATTEKS* 



Jf the huiband does not reduce the wife's' 

right into pofleflian and (he fufvives, 

and then dies, her reprejfentativc (ball 

have it. ' i« i^9' 

See Baroa and Feme. • i". 277. 

Bills of Exchange. v\'} • 

Executor. *• 4* 

Admiraltt. Sec Fraudsf &c. 

Its larifdi^ion in regard to part owners 

.01 (Hips in port. - . i..rai. 

^^tFrobibkioH. i. 264. 

^nypiY.soK. , 

The origin of lay pa tronages. ii . 183, 
Wliere an advowfon is in common^ fo thut 

the patrons are to prefcnt by turnip a 

prerogative prefentation of the Crown 

doth not pais for the turn of the other- 
wife rightful patron. iii. «2 < •. 
In an aft ion for mopey had and received 

to xhc-plaintiff's ufe, in order to try his 

right to a donatl e chttrchvfiiYi cure of 

fouls ; the queftions were : \fty Whe- 
ther the plaintiff is not within xhc^4iK 

13 EHz. cap. 12. and,i3 l^ i^Car, 2. 

fap^ J. and'obiiged to comply withthi^ 

rcquifites therein. 7jfy, Whether it 

was not necefiary for him to have 

proved at the trial that he had con- 

formed to thofe rcquiiites: Judgmoik 

for the plaintiff. ^ iii. >? 3 5 to ; 67 . 
Some learning to^chmg prefokUtUi e and 

donati e benefices, . Hid, 

See QMare Impedlt. ii. 1 50> I ;4« 

Aj^fidavit, 

^Tiat is an improper or fufficient affidavit 

to hold a per/on to bail. ' j 

ii. T2I, Tfi; iii.' 1 5^. 
There muft be a. pofitive affidavit of the I 
• caufe of aftionto hold the defendant to ; 

jpecial bail. i. 2^9, 231. . 

Affidavit that the defendant is indebted 1 

-to the plaintiff iji \o J. for goods which : 

the defendant converted .'to his own 

ufe, is fuflicieM to hold a coftom-houfe 

officer to bail in trover, and no affida- ] 

vit can be received to explain or coti- 

tradift the plaintiff^g affidavit to hold 

to bail, ^ ■ i. 3-^^;* 

Affidavit of fcrvice of a rtile with an aHo^ 

' catar of cofts andi demand made there- 



of «» »r ahctit imch a -daj', is not fiA» 
cient, for it m^ht. be on a Stmdaj. 

\\* 2Z7. 

After an affidavitliath been read and filed. 
it cannot be taken off the file. ii. 37,'- 

See title Aneunt Bemefiu. iii* 54«- 

• AxJRtEMENT. 



i.'iitv 



Ambassadors. 



A chaplain to an ambaffador 'who dpei' 
no duty in his hoiife (hall not be pro- 
tefted. , 5. ^0« 

The interpreter to the Bey of Tr'ipoli% 
arabaflador r?fufed protedion. i. yS. 

FroieBton of ^an amhnjfador for his Ettg^ 

' Vtjb (ecretary was difaliowed, becaufe it 

appeared he was furfef to a ftip of war. 

The fervant of zr\-aenhaJpidor need not be 

a domeftic fervant; for many houfes are' 

not large enough to contain and lodge 

all the fervants of fome dmhfijfadon. , 

'. . . iii- 3 J- 

Amsnpment. 

Declaration amende aft^r a pfea. i. 7. 

In ti^pafe againft feveral, for feveral da- 
mages^ judgment may be de meliori^sp 
and-remit the reft, or it will be error 
and nor amendable. !•' SO» 

P^ea amended by the Jtidges' notes. 
• ■ ' , i-35* 

The voixdtec ift i recovery died before 

• the return of the fummons ad 'warran* 
tir^ndumy and it was moved to amend 
the recovery ffWm ad ifmemdiem VXJmtc 
^j/e/fr dietky the voueftee appeared l^ut 
refufcd, becaiffe the vouchee cannot ap- 

£ar before the return of the wwrf 
mmoris. .- J^i 

In' a jud|;mcnt by confeflion upon a war- 
rant of attbrney the diefcfidant'&iwmeit 
not amendable. ; • i.6r« 

The title of a declaration made according 
to the tmtK of the faft as to the titfie <« 
the dell v^ thereof* i. 76. 

An allien for a falfe return of a member 
to ferve in pa'rli^meAt upon the fiat, f 
^ % W. 3^ for doable damages ii (fc- 
medial, although it is foanded on a law^ 
that 19 pen4, <b withio. the iUfMlteBpf 
jeofails. ' • - -^»: . . j^ 115. 



A TABLE :.0r TU% pillnCmAh M^T^EBS.. 



ISe xttfft wiU ^ve l^vc to amei^d a'dc 

clamion after the next tenxi. in which 

• *it was deliyered. i. 1 49. 

An itiForxnation for killing Ish hare w^i 

-^sittiendedr i. 163. 

IVlQved to amend a declaration. by changr 

ing the lenue after a plea pleaded. 

The ' title of a declaration amended. 

. • . i. 242. 

J^ declaration in ^an aiElkm ^m tarn 

aipended, u 2j6, 

An a^iendment iby adding continuances 
*, cannot bq roade inrH record tranfcribcd 
'in error, without fomip' record to amend 
J hyy but the court will grant a certiorari 
T and fend for the continuances. ' i, 30 j**^ 
If by any intendment a judgment aft^r a 
' verdidcan Be helped, th6 court will 
J doit. . , . ' i. I, 

A rejJicatlon amended "by makitig it mi- 
^ liter mafiu$ imfo/uit iijftead otde injuria 
i^mpropfm, ^ 1.76. 

Aconjmon recovery amended in there- 
'^turn^of the writofyS-j/^ff. ii. 2* 
A declaration in 'quare mpBdit was amen* 
.74.Qd> ^ttt the. defendant had craved 
. Q^iroi the w;dt and pleaded. Sivari^ 
,. 4»<-^.betvit«en the writ ^d count. , 
y ■' i i :w- , I ' • • •• ^ ii. U.S. 
4fter a verdift for xh^ plaintiff the court 

refufed to amend the deci^rationy by 
.^ftriking out the word /<»/, and infert- 
: 7 ing the word /i?«/ injfte^ thiejrcof. , 

. • .. . ii. 147. 
After a verdift, whe|5e tl^c 4rfcndai\t's 
t . mme vU .put b^ the cpujtt ii^ead of the 
j:.plaintijft's name, the court will.rejeft 
. the dffendanit's name as being^r]^As/l 
'io^it^: :■'[ . . ... iii*43- 

^ appearance being entered , by the 
ijplaintrtffior the defendant by. a wrong 
f) 9am^> w:as ocderfsd - tQ , be jimended 
. after tb^ declaration ^a» delivered. 
- !i'->- • -'•'.. . ... .:> .. iii.49- 

'^i^m^nded in the ()ame,.of ^fftriftf. ^ 
-.'.L- .:.; ■..>.! ..■•••.^■•" • ■: :iii. 5?« 

An extractodioary ^0if|?4fXM5m:of ^a.com- 
'jiieni^cjoiFHyfy* -* • ,-;? \. . /ii. IJ4* 

The^idemaAdaAt had leavje toa|p6ndr«ll 

. «pil^and the coils of an eje^^t.* 
s'aLT ' iii». 2o6, 



A capias ad re/p^xdendnm not havlng-fif-*' 
. teen days between the tefte and return 
thereof w^s ordered to be amended. 
- iii.454. 

Amerciament. 

Debt upon an amerciament ina Coartleet. 

1.248. 

An amerciamcrit of a frceliolder muft be 

affecred by freeholders of the manor,' 

. or d^bt will not lie for it.. ii. so* 

Annuity. 

In debt for an /}J/««//y granted by defen- 
. dan t to plaintiff for life, if th&fame-jber 
' perfonally demanded, the demand is not' 
;. uaTerfable. ii* 221. 

Antient Demesne. 

Th«ft muft be an affidavit verifying the 
^iii^a plea of antient demefne. 

-;* ' ■- • . • ■'"- .•■• '• • ill. p. 

*., •'/' \ Appearamce, . . . 

A'li^ife'may appear witHoat her hufband^ 
:: . .* ' L 264. 

A man may appear before the ftturn of a 
-cTifiai ad refptmdendum,. . .i. 319. 

Appearance in perfon and by attorney, 
-raeit difference. . '.i. 4^. 

An^ppearance entered by the plaintiff 
for the defendant by - a wropg name, 
was didefed to be amended, after the- 
declaration was delivered. : iii. 49. 

Sefi Bail* .— »• *20i ii. 67. 

ApPR]^MTI(^ir. 

Ainan may exereife as many trade? as he- 
has worked at feven years, or ha^ 
fbrved as ap apprentice feven years. 

ii. i68#' 
Sec Settlement* i. 96, 158"* 1 84* 
Stamp Duty. i. 129, 

htdiSmtntm /. ii. 40« 

Arbitration. : 

Qond^tio^ pf arbitration-bond, that if 
Q\ F0. Ihail perform fuch award as (b^ll 

., be made between ,the plaintiff and 
"j. )^y V^. and awarded that fi. F. iht- 

^ defendant (hould pay the plaintiff 
-J^.fiiST. ,ft;»'9^. and give Jfdfiafes. / 
. , i. 2S. 

■*: * • ;• An 
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An^awaidJielped after 9 verdi^l. ii. 10. 

An award may be gbod in part^ thoa^h 

• bad in part. ii/ 267^ 

The fame point determined. ii. 21^3. 

Arabsx. . . 
A member of parliament ii privileeed 
from arrefts in all cafes except treaioni 
felony and bztachr pf • the peace, • • 

ii* iji'Q. 

See PriviffZe ' L ySi 

Amhajpadfiry Sjildter. ■ i. ^i€. 

Ak&ssT 09 JnocMiirr.. ^ 

Sec Demurrer. i. t^o. 

ASSBT^ . 

AffeU marihalled fo as to let in a legacy 
charged upon the real and perfonal 
eftate, to which a condition to marry 
with confent was annexed. i. V% 2 . 

A reveifion after a term of 500 years is 
immediate ^fiets in the kands ^ the 
heir by defcent. ii. 49. 

Assignee. 

An aflignee of a leafe'afligned to him by 

an adminiftrator, is not obliged to make 

a profert in curiaiM of the letters of ad- 

minifiration. ui. 3. 

Where the aflignee of a leafe of tithes is 

bound by the covenant of theleflee.' 

iii.25^^r.^ 

See Bail. ^ , .. ; . iii» 34^- 

•ASSOMFSIT. 

AJfumpfit liea for a bond pledged, i. i r^. 
^A<vermenh ii ^8, FleaSy &c. i. 1 15, 
141, 314; ii. 95, 228. 

A'$T4CH1^.MT. 

An attaciiment of privilege is in nature of 

an original- ' i. 167. 

%^ Attorney. * ". iij« S^- 

Attachment refufed* againft one who 
threatened the profecutor in an indilft- 
ment with danger of being hanged, but 
granted agaiinft anothei^. i. J5. 

i Attaint., . . 

See Infuity ofpan^ageii' ii. 576. 

tATTOHKEY. 

An attorney was fined coo /. for taking 
^ 2oo/. of a pcrfon (margcd with for- 



gery to let him cot of cuftodjr of Ah% 

' tipftaff. ^ / 1. »2. 

It Is a motion of courfe to dir<;^har^Q an 

attorney Upon'commeri bail. , », ^9*8. 

An attorney of the Cpmmon PleaV >rj:^ 

ted by a /ihVtf/ muft plead ^h w*it pt 

priyitegc. / . . ., J. jiis. 

If an attorney bf thi^fcourt do any tniija 

* . wronj^ {^tiaienui attorpe^.) ip ^ infe- 

ripr court, tWs cotirt will oblige him 

to anfwer the cbmplalx|t. , P-,3\8*2* 

An attorney rhaving fued by hi^ attach*, 

' xnent of privilege was nohfuite^d, and' 

taken in executioi^ fof.the^ ^q^s t^on ,% 

€d. /a. retuniabl^ on *a ^enerdt return, 

, apd held well enoag!i, for the plaintiff 

" Jiad h(J'day in Cpdrt'. iii^ 5^8. 

See 'title !rr^^. ''' '*'.:> "Wi>V* 

Promife tor pfoiiule Is a\|po4 ^c^d^- 
tion i^ an'^OT^/?^ j^itljipnt ap kji^ 
nient of the p^nti^'aVpef jFprmpofi .pf 
his promife. L^^J8. 

In debt vpon a bpndf|[{r,t^y? p^jrfnpt n^ 
a fum of money ; an ayenxxent tiattte 
bond Was made upon ;^ .wjcked f^^^W^ 

. rupt agreement not t?ppwtog.45jin^ 
bond itfelf, adjudged to b^' Sb&^SS[^q 
and good in pleading. ^ ii. 3^1, 3^^. 

See Pleas, Sec, ' ii. 66, nj",- zip* 

■ ' Audita otiEttELA. , *^' \* ^ 

In a /ci re facias on a judgmsntt the de^ 
fendant has a releafe and ojxiit^ to piead^ 
it, he (hall not hav^ an auJita jifer^. 

AuTHpHiTTf ,SuPo<iJt)er. '" 

AwARHc S^ Arbiffatioftp, * 

. BAlt. 

Sjpecial bJiil is required upon the^ re- 
verfal of an outlawry. . . i/3% 

Upon what bonds bail' ttijU be put /«j| in 
error. . / .1. 19. 

Special baS requifed in trbver; ' i: 5^3. 

Bail for pablilhing i. blafphempus liliel 
Ihan be I both for appearance and good 
behaviobr. * ' ' ' i. 2q. 

Special bail (hall not be required iaiiAt 
upon a judgment in ^refpafs^ though*^ 

• above loJ. damages; •'•**• * L t^o. 
[ b 4 ] Bail 
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Sail In etror oh a jddgment in debt offa 

bond, wert each bound iiy the fum itr-, 

c6^red, it being a penalty and double 

V thefumdue. '. *• 2i3r 

If ^ plaintifF accepts of an iifTignment df 

' thd bail-bond he cannot call upon the 

* theriff to return the. writ, !• 2 2 3 . 
Althbugh the (heriff takh,a baiUbond 

^ npbb ihtMaA Hrn. 6. ^et that Is at his 

' Own peril) ^d {he plaintiCihall not be 

concluded thereby. i. 162^ 

Ef adlice in regard (o procecditigs againfl 

* bail. .' ^ ^ . i, 369, 
Bail muft reijdfer tiie principl the quarts 

ViV of the teturn bf the ieoond /cire 

. \faclatfeieni€ eknd% Of they come too 

lat^' to a Jndge'^ chambers- a&er the 

C(^^ is rifeh. * S. 276. 

P]aintiffdc&lar«i.in-t2ieGity court in debt 
on, z c&tfc/^t/ol'vtr^f the cau{e is re- 
moved by A«Wi corf us, and he de- 
'xrlatei nWe ♦in. cafe, yet ht AaH not j 
Idfe his bail^ ibr it h the fame caufe of ' 

^ a6Ht>it. ... . i. 277.. 

At>eif(;m^niimtted tot a cbntemj>t of the 
houfe' of commons catinot be bailed by 
flkf King's Bench. i. 299. 

One it^oirted uddp'^h indiftmcnt of pa-- ' 
juiy, the bail mall bediCchlrged though 

* the acquittal ht not entcn3 ujjon tfc- 
cord; i*3J5» 

JBail in error who refufes to juftify may 
' have his- name JLruck out of the baiU 
piece at aiiy tinne. 

Exccptkm may be taken to the bail aU 
chocigh they be the fame perfons who 
'urcife bound to the flieriff. ii. 6. 

The defendant was arretted for money 
won at |>lay, and difcharged upon en- 
teringa cpmmb^ ^spear^nce. ii. 67. 

A bail4)ond taken in a penal fum, more 

than double the debt fwom to, is good, 

onlcft thgre be circumilances of ogpref- 

-fion. . li. ^9. 

A member of parliament committed to 
the To^er by a fccretary of (late,, for 
writif^ a lib«l, was difcharged' out'of 
prifon w ithout bail 4 ii . 1 5 u 

Upon a parol promlfe to fave bail harm- 

* lefs the court will not interfere in a 
fiMiimary way, ii. 37 1 r 

A defexidjj)t was held • to bail a fecbnd 
tlmolbr th« fame caufe of aAioh after 



. the plaintiff had difcontinued the firft 
writ, by fcalbn of a miftake. ii. 381, 

The court refafc.ito give time to .perfect 
bail in error, Bccaufe na real error could 
be fuggefted, fo they thought error was 
only Drought for delay. ii. 1 44. 

Bail excepted againll, and not juftifying, 
are as no hail^ an^ canoot renpes the de- 
fendant to the fieet. ' iii. ^q. 

The plaintiff (hall lofe his bail where he 
declares differeiitly from his . writ. 

iii. 61 « 

The aflignee^of a bail bond mufl bring hit 
zfticm thereupon in the fame court 
where the original a^cn was com- 
menced, iii. 348. 

SecJJfd^'uit. 

'' BXlLAltNT. 

A marjcet o*vert cannot be for pawning, 
and the court cannot take notice of the 
cu(U>n^ oiLondoft unlefs it be found. 

i* 8.. 

, Upon a naked hatlment the haiUt has no 
property in the goods general, or fpe- 
cial. i« 8* 

Bankrupt.^ 

Bankrupt getting his certificate after 

^judgment (hall be difcharged on ind- 

' tion. 1.41. 

Tenant in tail mortgages for years, be- 

comes a bankrupt, and dies without 

i 'fufiering a conamoo recovery, the af- 

I £gnees mall have the cftate clear of the 

, mortgage by xhtfat. 21 Jac. 1. f. 19. 

/. 12. i. 270. 

But if he had fuficred a recovery it would 

have let in the mortgage ^nd other in- 

i cumbrances. i. 2 77« 

After the interlocutory judgment, and the 

award of a writ of inquiry, the plaintiff 

becomes bankrupt} and afterwards in 

his own name the writ is executed, and 

eood without fuing out a /cire faciM 

in the names of the affignees. . ii. 358. 

One who buys a coal mine, works it, atid 

feljs the coals,. is not a trader within the 

ftatutes of bankrupt. ii. 169. 

Trefpafs lies againfl the affignees under a 

commiflion fued oat againtt a vi^aller 

or any other perfbn not liable to be a 

bankrupts and the adUon lies before the 

commidioa 
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<bihmiflion be fupcrfedcd, the whole 
having been done c^ram non judke, 

ii. 382. 
An indorfee of a promiflbry note may be 
a petitioning creditor, though the 
drawer became bankrupt after the payee 
made the indorfement. ii. 135. 

In confideration that the plaintiff would 
accept a bill of exchange drawn upon 
him by t! c defendants, they promifed 
to indemnify him ; afterwards the dc 
fendants became bankrupts, and after-, 
wards the plaintiff was fued upon the 
bill, and charged in execution; re- 
fdved, the plaintiff 'conld not come in 
as a creditor under the commiifion. 

iii. 13. 
l^be bftfiktuptc)' of an obligor doth not 
difcharge a bond conditioned for his 
executor to do an a^ upoii two contin- 
gencies, ill. i^- 
Where there is an aft «£ bwikruptcy be- 
tween the time of becoming bail in 
error, and the affirmance, the party is 
not difcharged from his recognizance. 

iii. 16. 
Where the breach of a bond of indemnity 
is after a bankruptcy, the bond is not 
difcharged.. ih'id. 

No debt can be barred upon a bank- \ 
ruptcy, but what was a debt contrac- 
ted with certainly before the ad of 
bankrujptcy. iii. 17. 

A bill of (ale made by a trader two days 
before he abfconded is. a fraud on the 
bankrupt laws> and v<Md. ^ iii. 47. 
In an aftion upon the cafe againft the de- 
fendant for not indemnifying the plain- 
tiff who became bis [the defendants] 
bail in an action in B^ R, at his in 
fiance and requeft, and upon the de- / 
fendant's undertaking to indemnify the 
plaintiff^ the defendant pleaded he was 
a bankrupt, and that the caufe of aftlon 
accrued be^re he came fuch. There 
was a verdi6t for the plaintiff fubjeft 
to the cptnion of the court, upon thefe 
fafts, (<vi%.) that the defendant was ar- 
refled on the 12th of May 1763, at the 
fuit of James Bond for 197/. and that 
the plaintiff became bail u>r him at his 
fcquefl) and he promifed to indemnify | 
* ^ plaintiff frcsa th« bail bond ; diat 



the defendant negle^M to put In bait 
in time, fo the bail bond was affigned 
and an aftion was brought thereon 
againfl ^the plaintiff in irimty term 
176^, and jadgmebt was, thereon in 
Michaelmas term 17^5* and the pre- 
fent plaint iff brought error in the Ex- 
chequer Chamber. That on 10th of 
March fj 6^, the prcfent defendant be« 
came a bankrupt. That in Trinity 
term 1764, judgment was affirmed in 
the Exchequer Chamber, upon which. 
, the prefent plaintiff brought error in 
parliament, which in January 176;, 
' was non.proffed; arid on the lift (rf* 
January 1 765, ol fieri facias was if- 
fued againft the prefent plaintiff^ who 
then paid James Band his debt and 
colls due from the prefent defendant 
the bankrupt; whor on the 2d of Af «f * 
1765, obtained his certificate. Ad- 
judged for the plaintiffi that this debt 
for which this adlion is brought could 
not have been proved under the com- 
raiffion of bankrupt, iii. 262, 263,,£sff.. 
The defendant draws a bill of exdhange 
uj^on the plaintiffsi payable to the de- 
fendant's own order i plainrilB, at hit 
requefl, and on his promife to indem- 
nify them, accept the bill which be- 
coming due, after the day that the de^ 
fendant became bankrupt ^ the pluntifi 
jay the bill to frcvcnt tliemfelves 
from being arrefled. The plaintifi 
could>fiot have proved thb as* a debt 
under the commifEoD ; fa the defen- 
dant- cannot plead his certificate in bar 
ot this adion brought ajjaitift him for 
' not indemnifying the plaintiffs, iii. 346* 
Thamas Miller being committed tO the 
Fleet'frifin by cenain tommiffioners of 
bankrupt for not fiilly anfw^ring [at 
they fimpofedj feme aueflions by them 
put to him touching tne bankrupt's ef« 
fcfti, wa& brought to the bar hy habeas 
corpus \ and upon exceptions taken to 
the return thereof was difcharged by 
the court, they being of opittionhehad 
fully anfwered. v iii. 420. 

One guilty of ufury cannot come in to 
> prove his- debt as a bond fide creditor, 
. under the (jcmc^ifUon oi bankrupt. 
. ' . iiif 262^ 

Thft 
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The defendw^t drew .a bill of exchange 
on the plaintiflF, which the defendant 
promifed to pay himfelf when it be- 
came due J afterwards the defendant 
wa^ a bankrupt ; and afterwards the 
phintiff [having accepted the bill]) was 
fued and obliged to pay it. Refolved, 

• the plaintiff cduld not prove any debt 
lender the commiffion. . iii.* 528. 

See Scire facias : Mutual debts* 

Bar, * 
VThat.recovery in a former aftion (hall or 

* ft^all not be a good bai^ againft a fubfe- 
quent adlion. . iii. i4P, 304. 

To an ^ftion of Indeh. ajfumpfit for the 
value of goods a judgment for the de- 
fendant inytrover for the fame' goods, 
may be pleaded ifi bar; l?y means of 
proper averments, i^i* 304. 

'Barqn and F|me. 

I^arott and fyne both takes in execution 

' in an aft wn for thealTault p£t)ic/me. 

If a bill in Chancery be preferred againft 
laron and feme, and flie ;alone be at- 
tached by proceis. of contempt, and af- 
terwards enter her appearance and pray 
time to anfwer wfthqut her b^ron, this 
is regular. i. 264. 

fht/eme m$y be admitted to prove the 
faift of aduitcry -committed by herfelf, 

/ but nc^ to ptrove that the baron ha:d no 
accefs; , . . L 300. 

jA quftooi for- a fime cofvirt to furrender 

. copyhold land without the.^irent of the 

. iaroa is void. ii. i . 

A judgment confefffd to 9i/eme t^overt is 
void, and fo is her bond. ii. 3 . 

Two actions by a. man and his wife, *i;/«. 

one againft a man and his wife, and 

the ouier againft. the man only cannot 

^ be cojrfolidiated. ii,, 227. 

^ar(qt audfme ^re outlawed in debt on a 
bond given by tl^e feme dumfola^ and 
gopd^Xworn to be her feparate goods,,] 
tfiken. jin execution : the law ^djudges^ 
thei^ to be the goods of the haron ; 

; aiid if ihp hais any equitable rigjbit, i}i§ 
liiuil .ftek relief in a court of equity, 

A jpromffTory note being payable to a 



feme fole or her order, flie marries, it? 
becomes her hu (band's property, and 
ftie cannot indorfe it over while (he is 
covert. ^ , iii. 5. 

Huiband and wife, after judgment, were 
rendered to priion in dHcharge of theit 
bail ; and not being now charged in 
execution^ the wife was difcharge<V 
upon motion. But if they had beeri 
cnarged.in execution, ijie. could not 
' have been difcharged. iii. 124. 

A man pofToffed of a term for years in 
right of , his .wife as executrix of her • 
former hufband, has power to grant and 
convey the fame. iii. 277. 

See A<^fOff on t\e Cafe^^ iii. 3§8» 

Joinder In A^iottM i. 224. 

iSiLLs OF Exchange WpPROMisso&y 

NOTES.^ 

A conditional acceptance of a bill of cx-i 
change is good^ and fo is a parol accept 
tance. ii. 9. 

A creditor acc^ts a note or draught of 
bis debtor upon a third perfon to be 
paid a fum ot, money for value received; 
if he holdfc it an ^nreafonable time be-; 
fore he demands the money, acd the 
perfon upon whom it is dra>vn becomes 
infolveaty. it .is the cxeditor'-s ]pfs^ 
though this drauj^ht be neither a. bill 
of exchange nor negotiable, ii. 5 5 3 • 

An adlion upon a bill of exchange Ues for 
the drawer agaiqift the drawee after b^ 
,has accepted it. . . if 185. 

What fliall be deemed a negotiable note 
yrjthin nhef^t. 3^4 ^»¥* ^«//.9- . 

i> 262. 

A note drawn . by il. payable to. B, or 
order for .value reoeivedi B, pays it 
«way tp C. afterwards B. t^ke^ it up 
,^nd pays C the value, afterwards B* 
p;ty8 it to C. a feoond . tin^e, :tbfjp B. 
fails, and C brings an yadion againft the 
drawerj and (he jury find for (he de« 
fcndant bccajife the not^ was once taken 

. up and paid i hut the. court gwited a 
njcw trial. . . , i. 46. 

If the drawer of a ^te be fiiedby the in- 
ijoffee, and the bail for the. draivej: pay 
tb? dete and cpfts, this ahfolut^ly dif- 
chifgQs the indwfor, jw limch.as if |he 
drawer, timfelf had paidW the npi^. 

'i. 46. 
The 
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The iadQcTee muft eo4e9ivoar toxeceive 
the money. of the drawer be&r^ he can 
refprt'io theindoifor. i. 47, 

If the uidorTee receives rart of the money 
upon a note, of the drawee^ the indor« 
for is difcharged. ' i. 48. 

Li aii a^ion by the indorfec of .a bill of 
exchai^e a^nft the drawer ; al- 
though the indorfor ^Id off* part of 
the money t© the indorfee, yet he may 
recover the whole fum in .the bill 
againft the drawer. ii« 262. 

A promiilbiy note payable to J,B> or iiis 
Older,' may be indorfed arid afflgned 
over by his adminiflratrbc^ and the in- 
dorfee being plaintift need pot make a 
profert in curiam of the letters of ad- 
miniftration. f' iii. r. 

See title Bartm arid Feme. ' ^ iii. J. 

Sec title Cufitm of Merchants. * iii. 4. 

^kttitl^E'videnee,' iii. ijj;. 

A writing in thefe-Words, 'vi%. ^^J-ottuaty 
" 8, 1768, Seven weeks after date, 
*^-picafe to pay-Mifs Read thirty 
*' pounds and feventecn Ihillings out 
*\ cf W. Suimtrd*% -moiYey, as foon as 
*' ycHi receive it, for your humble fer- 
** vant, J^e, Lprdne,*^ 

32/. 17/.'. , ' 

« To Timothj Brecknock pfq, St. Mary 
" leBone. - * , 

*' Accepted by Timothy Breckh$ck*lh 
not a bill of exchange within the c<^* 
torn and ufage of merchants*^ iii. 297. 

Sills in Chancbry. ' ' 

Bill by a fon who is remainder-m^n* iiy 
tail againft hi^ father who is tenant for 
life, to have the title deeds depoiited in 
court fet /a£e custody ; a^d alfoagainft 

. tmftees.to oblige qiem to make f^ch 
fettlement as is dir^ded hj the plain- 
pflPs grandfather's will; ij appearing 
in the Kxoit. that the j^laintiff has oove- 
. named to grant annuities out of fuch 
landa a& &ali come lo him after his 
. fither's death, thefe annuitants muft be 
made parties. , ^* ^7^* 

Sill to isx. a£de a contra^ with two \^u 
lors for th^fale of their prize..money 
upon rthe foot of impo£tiop and public 
iocoavenknce, and decreed accoj^d^ 
ingly. i. a29. 



Bill of Sale. See Bankrupt. Iii. 47. 

' Bonds. , 

A bond with a condition, that if |he 4e. 
fendant (hall hire one C. fo» as to gain 
him a fettlement in the parifh of S, ^c. 
isagoodbonii, iik.|ok 

See Condition. , . . ^ 

BaiBRRY. 

The defendant having a verdifl feiind 
againft hin^ for.hriftq-y at an ekaion, 
moved that judgment upon the vexdi<^ 
might be fta(fed, upon ihtftatute 2 (koi. 
a. cap. 24. .he having made a diicovery 
of pother perfonofendiflg againft >&z/ 
ilatyte, who had b^n.coo vidled iher«of 
on hi? the defendant's evidence, at the 
then laft affizes ; but the court refefcdi 
to interpofe upon a motion ; and fa id, 
-if the law was en hie fide,- he muft take 
his remedy, in Xoroe other way. [l 
fuppofe the coujrt meant by amiitfi que^ 
rela.1 , . ii. 35« 

Bye-laws. 
A cuftom to exclude foreigners in a cor- 
/ poratioB^ and a by ei^aw made toTupporc 
ua;regood. ... . i- Z35< 
A bydrlanv made at the leet$ that no per.* 
fon Jhall dcjpafture any flieep, t^c* pn 
pain of forfeiting 20/. for ever l^g 
vi^hich (hoiild \k. .depafturcd, . lie. con- 
trary to the faid $ye^la<w and tdl far^ 
mer hyeJaivs ;' the court cannot jtjidlge 
whether the oi&npe fet forth be conv 
traiT to all former hye^laivs^ when 
thole bye-laws are not. fetfordif .,- 
* iii. 171. 

Capias. ^^.Writu 

tARRl'ER. J 

An hoyman who undentd^es to oalry 

goods muji deliver them fafe at all 

eventsy except damaged by the aft of 

God, or by the King';9 jenemies. 

; . . u 281. 

A carrier is bound to delfver goods, if it 
be the gen^rri ^riiicL (^. hi^ trs^e f^' 
to do, _ Jik4*9» 

Cer.tio|laki, 
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ClItTloltAltl. 

Hule for a certiorari to relDOYC aft order 
of baftardy difcharged becauTe it was 
iiot applied fi>r in fix months, i. 35. 

Cb&tifkatb. 

▲ judge of Nifi prius cannot certify for 
cofts out of OQurt. iii 21 • 

CilANCEKT. 

IFthe plaintiff^ in Chancery replies to a 
{^ in bar he admits it to be good in 

. point of law. i. 82. 

Th& court of Chancery will diredl a con. 
veyance agreeable to the teftator's in 
tention> and depart from the words of a 
will in cafe of a truft executory. 

i. 238. 

See Titbis. 

CoiiMiTMBirr. 

It is not necefiary to fet forth (in the war- 
rant) the evidence or information upon 
which the warrant of commitment was 
made, but Ht^ /pedes of the crime muft 
appear upon the warrant. ii. 1 58. 

Common ard -Coximorek. 

Many good cafes cited touching the I 
owner of the foil, and pcrfons having ' 
right of common thereon. ii. 5 1 ■ 

There is po fuch thing as common with- 
out ftint as belonging to land, it can 
only be for cattle l^dnt and covcbant 
thereon. ii. 274. \ 

Bifttirbance of right of common, ana of i 
right to cut and take rulhes there, may : 
weH be put in one ^ngle- count. 

iii. 458. 

If a: man who has right of common upon 
the lord's waffe, tor cattle levant and 
eoucbant on his land, furcharge the 
common, the lord cannot for thatcaufe 
diftrain; for the lord cannot judge 
thereof. iii. 1 a6. 

Jn an adtion by one commoner againft 
another for furcharging--p]a}ntitt need 
not particularly fhow the iurcharge. 

iii. 278. 

The doAriiie of rights of common, and 
much learning on that fubjedl. 

iii. 2^9, et/ej. 



Flaintiff'claimirig a tight to cut rulhes eni 
a common curs five orfe loads, which 
defendants carry away ; tronjer ,lies. 

A commoner cannot juftify difperfing the 
alhcs of ftm cut and burnt by a 
ftranger, for after he had burnt the 
fern he had a property therein. 

iii- 335-^ 

Occupier of meffuage and lands, who Ifias 

common in the lord's waib, may fet up 

a cuftom to cut ru(hes as anttex^i to his 

right of common. ^ iii.45t.,* 

See Ctiflom, Ntf/ance. 

Common Plias. 

The court of Conwion Pleas cannot bail 
or difcharge a perfon committed for a 
breach of privilege of the Uoofir of 
Commons, by tlSe wairant of the 
Speaker of that Hbufe. . liL iStJb* 

Common Rccovt&T. See Rec^verjt. 

CoxniTiovr. 

Condition of a bond liot to marry apjr - 
other but the plaintiC and to pay 
1 200/. in cafe jhe did fo, or rcfofed to 
. marry the plaintiff within a month 
after her father's death; Ihe married 
another man, her father being aliVe, 
the bond feems to be forfeited and tjie 
money payable. ^ 1. 59* 

Condition to pay by inftalmenta, the bond 

. is in force upon the firft default.^ i. 80* 

What are woros of coilditiori. i. loy. 

An obligor binds himfelf to leave his chil- 
dren 200/. he leaves four children and 
gives the elde^ an eftate in land, and 

' to the other three 50/. a piece, this is 
not a performance <m the condition. 

i. «8to.. 

Conditions of bonds are to be cohftrued 
liberally in favour of obligors. ' i. 6i, 

Condition preccdfcnit and faWcqucnt.. 

- i. 156. 

A bond to a lady with a condition to. 
pay her an annuity in confidcration of • 
paft cohabitation, is good in law, con- 
fcicnce and honour.- ii. 3319. 

A provifo in a leafe to re^enter for a con* 
dition broken, can only operate during 

the 
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tht tcm, and vaailhedi wlu» /^frtf/ 

ends. . iii« 140- 

6ee j8W. iii. 50. 

Consent. 

Pfoceedings by confent after the.plain. 
tiflPs de4itH» aodihe judgment to be en. 
tered a^ in his life-time* i. 12^ 

CotiSIDBRATUIN., 

Wbt a£t of a parent (hail be a good con. 
fideration to fupport a limitation in a 
Wrriage Settlement by way of remain, 
der to the younger brothers of the in. 
tended httfband whoii the eldeft fon of 
that parent. ii. 356. 

XToNSPUAcr. 

There is a difference between an a^ion of 
cooipiracy againft two perfons, and an 
adion upon the cafe founded uppn a 
wrong done by two perfons : in the 
fitft^ if one be found not guilty the 
judgment muft be arreted ; but not fo, 
if one be found not guilty in the lat- 
ter, i. 210. 

CoNTlMPT. 

An attachment of contempt may ifTue 
againft a biihop» or other peer : but for 
not returning zfori facias. de bonis Ec- 
clifiaH'u'n^ it is proper to move againft 
thechancdiof, commiiIary> or ofHcial. 

i. 332. 

Ooe committed for a contempt of the' 
Houfe of Commons cannot be bailed by 
the king's bench. i^ 29^,. 

CoN'TlAUANCKf 

In error the court will ^nt a cert'tcrari 
and fend for the continuances, i, z^i. 

Continuances omitted in the ifTue book 
deiiv.eredj may be entered at an}r time. 

ii. 20^. 

CoHtTSAllCB OP'Pl£A$. 

Gaim of conufance refufed to the uni. 
vcrfity of Oxford^ the party (tho* a 
member) not being refident at Oxford. 

ii. 311. 

Refufed to thie univcrfity olOxfhrdy be- 
caufe neither claimed in due form^ or 
in due time. ii* 406. | 



CoNr-Bimitovi. 

Commoners qannot lawfully dig up cony- 
burrows in the common. ii. ^i* 

CoPTHOLD. • "1 

A cuftom to bar intails of copyhold by 
recovery or furrender is good. /L aji 

In the cafe of a devife to a daughteri ota 
copyholdy a court of equity will fupplj^ 
the. want of a furrender to the ufc of ^he 
wil]^ but not in the cafe of a like de- 
vife to a grand-child) li f6u 

A cuilom for a feme co-vti^ to furrender 
her copyhold withput the aflcnt^>f the 
Jfaron IS void. ' iL i, 

hold lands funiendertd to the rule 
pt a will to fix perfohs in d-uft ; one of 
.them offers himfelf to be admittefd, the 
"lord refufes to admk him, unlefs he 
will pay the whole fine for himfolf and 
the other fi^e devifees in trttft;'the 
lord cannot feize quou/que^ Vc. 

ii. 162. 

A lord of a manor grants copyhdd lands 

. tp his wife smmidiateljx the gr^nt ia 

void. ii. 254« 

Copyhold, land muff be pleaded to have 
been demifed by the lord time out of 
mind by copy of court roll, or it (hall 
iK>t be adjudged to be copyhold. 

ii. 125* 

A fingle admittance to a copyhold is evi. 
dcnce to prove the cuftom of a manor 
for lands to defcend to the youngefl: 
nephew. iii. 63. 

See Forfeiture. ii. , 1 3. 

Corporations. 

A bond to dodor Cra<vfM (mafter) fellowt 
and fcholars of Sujex Sidnej College^ 
fol*vendum to the mafter^ fellows and 
foholars, k^c. is a bond in their corpo- 
rate capacity. i. 1 84* 

Where there is a cufiom in a corporation 
to exclude folreigners from exercifing a 
trdde, and a hje^anv (to' fupport rSo/ 
cuftom) gives a penalty to any perfons 
except the corporation, it is bad. 

ii, 266i 

See BjfriofWSf Dtffti of Parties. 

u i84» 

Corrs. 
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There fliall be no more cofts than damages i 
where the judge certifies upon the j?^/. 
43 £//'«, f <3f^. 5. !• 93* 

Infant leffor m ejtBnUnt muft get fome 
perfpn to be fecurity for coft?. i. i jo. 

Tne defendant removes art information 

* from the feffions, and has a verdift, lie 
fhall have ids cofts on the i S El'tz., c. 5, 

' " ^ i. iJ9* 

Where a defendant who removes anln- 

difloiefit into B. R. by certiorari and 

* is convifted^ yet he Khali not pay cofts 
on ihtftat. ^^ eW.i^ M. r. 1 r. to 
the pVofecutors. *• ^39» 

Cofts for the. defendant for want of a re. 
plication on an information for killing 

Janie, i. i77» 

;S (hall follow the verdidl upon a trial 
by cqnfent, or upon a feigned ifllie. 

. i; 261V 

An ,a|;ent's bill of cofts is never refer'd to 
betapted/ ^ i. 266. 

A foreigner is not pbliged to give fecurity 
for cofts. ' ibid, 

Cofts were glten'by ftatuteS. , i. 3 1 6. 

Cofts for the future are to be allowed 
when a caufe goes off^ and remains un-" 
tried for want- of jurors, although the 
pradice was formerly otherwife in the 
common pleas* li. 366. 

Upon a feigned iflue the cofts; muft follow 

* the verdidl, and the court has no dif- 
cretionary power to give or not to give 
cofts. " i. 324. 

If any one iflue be found for the plaintiff 
he muft have his cofts. i. 231, 

The leflbr of the plamtiffin^^45/tt^«/ dies 
before the aflizes, and the plaintiff be- 
comes nonfuited by the defendant's not 
confeffing leafe, entry and ortftery the 
executor of the plaintiff's leflbr (hajl 
not have any cofts. - ii. 7. 

'A judge of NiS fritts cannot certify for 
cofts out of the court oi Niji prius. 

ii. 21. 

A fcizure for an Heriot cuftom is not with- 
in xhtjiat. 1 1 Geo, 2. cap. 19. in re- 
fpe€t to double cofts. ii. 28. 

Not guilty, and not guilty within fix 
years pleaded, iflue to the countiy 
joindd upon the firft, and a demurrer 
to |he laft plea \ verdiil for the plain - 



tJffafld JoA <kmage« ; ana Judgment 

for the defendant on the demurred ; the 

• plaintiff muft have no damages, nor 

muft cofts be paid on either fide. ii. 85, 

Thejplaintiff (haifl have cofts in an aft ion 
againffc the hundred upon the riot ad^ 
X Geo, I. cap,^^ for demoliiliing 
houfes, &fr. ii. 91, 

Cofts not allowed to the plaintiff de in^ 
cremento where defendant oleads a ten- 
der of I ox. 6d^ which is tOatA agdfift 
him, if the judge certifies upon ths Jht^ 
43 Biisi. that the daofiiages are imder 
40*. • ii. 258, 

TottchJng cofts of jliiit as to a pcrfon id- 
mitted \n forma pauperis. . , liL 24. 

See title Tn'tfA ili. 14^, 

In what cafe proceedings Ihall be ftayed 
until the cofts . of a nonjutt in a: former 
aftion between the fame parties te paid, 

iii* 149. 

In an aftion of trefpafs for criminal con* 
verfation, the damages given at , the 
trial were i/. lu. |5^. the plaintiff had 
full cofts, without the judge^s certifi- 
cate under the/tf/. 22 6f 23 Car, 2. 

poftrine, as to cofts. iii. 320, 321, 32^, 
323, ^f. , . . 

See Game, y, jq. 

Covenant* • 

Covenant for non-payment of rent was 
referred to the mafter as to the rent, 
and on payment thereof procefs to ft ay 
as to ihat^ but there being another 
breach for not repiring, the plaintiff 
might proceed fpr /^^ar/. i« 75» 

Leffee of tithes covenants for him and his 
afligns, that he will not let any of the 
farmers in the parifli have any part of 
the tithes ; this covenant runs with 
the tithesy and binds the aflignee, againft 
whom the adlion is brought, for breach 
of covenant, iii. 25. 

Concerning covenants ; which of them 

are [as it were] inheunt^xA run with 

the land, and which of them are only 

collateral, or do not run with the land, 

; iii. 27, 28j ^ f, 

Leflee for twenty-one years covenants 
not to aflign, &>. he makes an. under» 
leafe for part of the term, this is not a 
breach of the Qovepant, iii. 254. 

On« 
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One covenant cannot be pl^ded in bar of 
another covenant. iii. 3 87 . 

On a covenant that in confideration of a 
weekly payment to A» his cxcQutors, 
fcfr. for a term certain, J» himfelf fhall 
not exercife a particular trade ; the 
executors of A. arc not bound to abftain 
from exercifing it. iii, 380- 

ScePA-^zj^&c, ii. 375, 130, 143. 

Court. 

Court of the cotfniy of M\idUfex. ii. 68 . 

An adion lies for fuing one in «n kife. 
rior court that hath not jurifdidion of 
the fuit. ' ii- 302. 

See Jur'tfdiaion. i. 193 ; ii* |6|>&8. 

Custom. 

A cuftom which is Uncertain, unreafoh- 
able, and (avburs of arbitrary power, 
and tends to make a lord of a manor 
judge in his own caufci is Toid* 

i« 163. 

A coftpm to exclude foreigners in a cor- 
poration is good* i. 233. 

Cuftom of the manor of St. G'tM% in the 

. Field$ Blomjhuryi as to the afiize of 
bread, i. 248. 

A cttftora for one commoner to enclofe 
againft another is good* 

A cuftom in a porifii lor every paiifhioner 
to boxy his dead relations as near as 
poffible to his anceftors is bad. ii. a8. 

The cuftomof ay»r^ muft be pleaded fpe. 
cially, or the court cannot take notice 
of it* ii. 104. 

See Loudon. Cofyhold. i. 27 \ ii, i . 

Custom of London. 
Sec Foreign Attachmtnt* 

CtySTOM op MttCHANTS. 

It is the cuftom of merchants, for admini- 
ftratOra to indOrfe and aflign bills of ex< 
chAnge, and the law takes notice of the 
cuftoiki of merchants. iii. 3, 4, 

See title Bills of Exchange^ Sec. iii. 207. 

Bamagss. 

Where, in trefpafs ther^ are feveral 
d«na|[a judgment mayht df melimlius 



The C9uf t in their difcretion iti^y increift, 
the damages in mayhem. \, 5. 

In debt for a penalty in articles of agree- 
ment, the jury ought to ailefs damages 
■ upon the breach affigned according to 
the^a/. of 8 & 9 ^. 3. c. 10- and (hall 
not find the debt, if they do, a <ven%re 
factoi de novo (hall iifue. ii. 377: 

[See title Trefpafs^ iii. 1 8, where 50/. 
damages for getting the plainti^'s. 
daughter with ciiild, p<r quodjemjitinm 
am^t are held not excemvp.] 

In trdpafs againft cuftom-houfe officers 
for entering the plain ti&'s houfe and 
f^ching for run-goods, where thojr, 

'■ found none; the jury aiTefleii 109/. ^a- 
m^ages upon * a writ of inquiry, againft 
tliem ; and altjiongh they did little or 
no damaej, the colirt refufed to fet alide 
the inquxfition for cxceffive damages. 

ill, tin 

See Abatement. . Cofii. ii. 367 j iii. 
320, &c. • , 

Pays, Datks, and TiMESf ■ 

In aflaolt and battery, proof that the aC* 
fablt was on a day after the commence* 
ment of the fuit may be helped, i. x 7 1 • 

Habendum froin the day of the date. 

. . i. 176. 

From the date and from the day dftbe 
l/^7/^', the difference. ' ii. 105* 

^^Affida'vits. lu 2ZJ. EjeSment, nu 
21^. Re^uejl.. i. 33. 

Death op Partus. 

A corporation never dies. i. 184. 

The plaintiff' dies after a verdid.and beJ 
fore the day in hanky tho' the entry of 
the judgment be right, yet a fcire 
facias muft be fucd put before an exe- 
cution ifTue. . i. 302. 

Warrant of attorney to confefs a iudgmenfr 
to two, one dies before the judgment 
entered, leave given to the furvivor to 
enter it up. i. 3i'2. 

Defendant dies be^re the time given to 
plead expired/ judgment figned after* 
wards is irregular. u 31 §. 

See Recovery. . C^f, • ii, 7,» 

DiBT. 

Debt upon a judgment of nonfuit in 'an 
inferior court, 

A^iop 
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AAion ofdebt upon thejiaf. 1 2 ^iwr. nr/. 
16. xAufuryy tor triple the money lent. 
Oiic lends 100/. and takes 6/. ji for 
the intercft thereof, for three months,^ 
by way of advance at the time of lend- 
ing ; the penalty is that ittjiatif' inoir- 
red, and the amon muft be brought 
within one year after that time. 

iL 25:0. 

Stt BaroH ofid F^me. ii. 5, 127. FJeas, 
&c.i. 5^ ir, 123, 281; ii. J, 10, ii3i 
150, 221, 267, 532, 541 i iii. 52. 

Pebtor to THt Kmc*,. 

^Thc king's debtor committed by the court 
of Exchequer to the Fleet, brought 
into B* R- by habeas corpus and Air. 
rendered in difcharge of his bail, may 
be removed again to the Fleet by atn 
tabeof carpus irom the exchequer. 

i* 248. 

Debtor ii^solvbnTv 

Cafe of infol vent debtor. i. 8y. 

After a fugitive infolvent debtor returns 

from abroad, he muft render himfelf to 

prifon in a reafonable time, or he (hall 

not have the^nefit of the aft for the 

. xdief of infolv en t debtors. ii. 332. 

Dbbts akd Lbcactes. 
What words in a will difcharge the per- 
fonal eftate, and cYlmt two words, the 
real with payment ofdehttA, i. 24. 

Declarati^ks. 
The plaintjff muft intitle ^lis declaration 
agreeable to trudj, i, 7S, 304. 

Setjudgme^t^ i. 104* 

BSCEXT. 

Proceedings in a writ of 4fcett to vacate 
a fine and recovery of lands in quctrnt 
demefue^ Ji, 17. 

Drrd. 

Sdrrender qf a term may be without deed. 

ii. 26. 

That a deed was executed upon a corrupt 

agreement dehort t^ deed may be 

•jivexred in pleading. u*34'- 



Dbiivrrbr* 

If one count, in a declaration be good, 
tho' all the reft be bad, the plaintiff* 
(hall have judgment upon a general de* 
murrer to the whole. ' i. 252. 

But if in an allien on fevtftal promifes, one 
count be bad, and the Jury upon a writ 
of inquiry . afTefs general damages, 
^(gre if the judgment (hall not' be 
arrefted. i. 190. 

Defaj^ture* 

If new matter, which explains or forti^ 
fite the bar be rejoined by the defen. 
dant, it is not a departure • ii. 8, 

What46 it departure. Ii. 98. 

See Fleai, &c. i. 1^3. 

Dr SCENT. • See //<?/>. iii. 516 (9529^ , 

Devastavit. 

If an executor or adminiftrator confers 
judgment, or fuffers it to go by default, 
he thereby admits affett^ and is eftop.* 
ped to fay the contraiy in an a^On on 
fuch judgnoent fuggefting a de^ajla^iu 

DiVISB. 

Devife in terrorem. i. 130, rj^. 

Devife to a child in 'ventre fa mtre^ whens. 
the child never was in exiftence, and 
what (hall be a good executory devife. 

i. los* 

y, //, having two fons AT. and ^. '*de- 
vifed to Ai. in fee, and if M, die be- 
fore me then my fon y. fhall enjoy the 
lands as M, (hould have done; and 
alfoif M. (hall die before the /aid J. H. 
he the faid J. H. junior (hall have the 
lands. Af. furvived the tdlator and 
left ifliie; adjudged the words /aid 
y. H. without the word Ju^idr mean^ 
theteftator. ' i, 148^. 

Teftator devi(fes to his wife fpr three 
year^ remainder to his only fpn (or 
99 years, remainder to him ^* other 
09 years, if he and fuch wife as he 
(hall marry (hall folong livci remainder 
to the heirs of his fon'^ body and their 
hciii oftheif bodies, remainder overiir 
fee ; the devife to the heirs of the fan'* 
body if ^ {oodcxeqitory devife. 

1. tt$. 
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Teliator devifes that if he dies before he 
returns from Irelamdy his ellate (hall be 
idifi^c, he does return and dies, and 
this will 19 found in his keeping at his 
death ; it was. only a ' contingent de- 
vifei and ihall not take efFed. i. 24-;. 

kfeme cOvert as executrix to A. and ad- 
iQiniftratrix to B. is intitled to 700/. 
Bank Stock, her hufband devifes to her 
706/. Iridid Stocky which he is In- 
terefted in or intitled to, and after the 
making his will fhe transfers the Bank 
Stock to him; it {hall pafs by the 
words Imd'ta Stock, for he had no other 
ftock. i. 247. 

The words *' As to ray temporal eftatei 
Idifpofe thereof as follows," i^c^* And 
afterwards ** All the reft of roy goods 
and chattels real and peffonal, moveable 
and A^skOrreAAty as liou^> tenement;, " 
ISt, (without the word eftatey or other 
words* of limitation)— Thefe paf* a 
fee. — 1. J33. 

Adevife to one for life, aiid after to her 
iffue> and if fhe has no iffae, power to 
difpofe thereof at her will and pleafure, 
the contingency ofiffue never happened, 
(he took a fee. .] ^ ^ ii. 6. 

An executory devife in fee Is like a con- 
tingent remainder, and transferable to 
the heir of the executory devifee who 
dies before the contingency (upon which 
it depends) doth "happen. ii. 29. 

What words in a will create only an 
cftate for life. ii.'Po. 

An executory devife was never made 
good but for the fake of the intention 
ofthedevifor. ii. - 8^ 

A devife to *^ G.G. for life, and after his 
death to the ifliie of his body, -and the 
heirs rf the body of fuch iffue," is an 
ellate tail in G. G, ii. 322. 

A. being cefiu^ ^ue trufi of a term in 
Blackacre, afterwards purcbafes the 
fee in hts own name, and devifes Black- 
acre in fee to his heir, whom he makes 
executrix and refiduary legatee, is a 
feme covert, and who dies ; the tewn 
(hall go with the fee to the heir at law> 
and not to her hufbandi who is her per. 
fonal- reprefentative* ii. 529. 



By a devife of three meffuages, with all 
houfes, barns, (tables, ftalls, et ct^teret, 
that ft and upon or belong to the fa id 
rae(ruages; tlid /<f»if belonging to the 
meffuages (hall pa6 ; /or the teftator has 
manifcfted his intention to difpofe of . 
his luhoie eftate by the beginning of his 
will— i« As touching iuch worldly 
" eftate wherewith God hath blelTed 
" me, I give, ^fi" iii. 14 r. 

The queftioh was ujjon the wofds of a vvill, 
f which is ftated in the cafe uerbatlmy) 
.whcthbr a remainder in fee was vefted 
ia the le(ror of the plainti^ir* ejcifl- 
• ment, or not, the fame being limited 
after a contingent remainder in fee. 

. \ ■ ■ ' ■ . iii- 241. 

Devife to J. for. life; remainder to his 
fon B\ and his heirs male : remainder 
to his next heir male for ever, the eldcsr 
before the younger : if no . male i^Tue 
left behind A, the eftate to devolve to 
the females, and if no females, then A. 
to ^ive and difpofe as he thinks fit. 
A. xs tenant for life ; remainder to his 
fons in tail male; remainder to his 
daughters in tail ; remainder to A. in 
fee. ^ iii. 399* 

The following words in the preamble of 
a. will, *' As touching all my temporal 
** eftate, y r . I give and difpofe thereof 
'' as follows," will not alone caufe a 
devife of houfes* to^. without further 
difpofition of the fame to be conftrued 
an eftate in fee. iii; 414* . 

Disseisor. 
He who enters under a void leafe is not a 
diffeifor, but tenant at wilh i. 17$* 

Distress.. 

Leffee for years afiigns his term'j he can- 
not diftrain for rent. ii. 37J. 

Donatzvba 

See Ad'vrw/otti ii:. m* 

Dower. 
SecP/^i, &c. ii. iiS. 



ECGLE« 
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Ecclesiastical Persons. 

When rc^ors and vicars firft were ap« 
pointed. i. 14. 

The bilhop is not obliged to grant a li- 
cence to a lefturer to preach . 11. 

Nor can the Icflurer eo intd the pulpit 
without the leave of the parfon or vicar 
of the church. i. 15. 

The right of bilhpps to grant licences to 
marry. i« I4. 

EjECTMlNT. 

If hy any intendment a- judgment in 
ejeftmcnt after a verdi(^ can be made 
gogd, the court will do it. u i\ 

Where the landlord is made defendant the 
plaintiff muft prove the landlord's te- 
nants in pofleffion of the premiffes in 
queftion t i- ^20. 

Ejedment lies for a prebendai flail after 
coflation to it. i. 14. 

Ejcdment doth not lie of a meffnage or 
tenement ; but if it be brought of a mef- 

' fuage and tenement the court will give 
leave to ftrike out the words and tene^ 
ment, ^ iii. 23. 

Haifa year's notice muft be given to a 
tenant at will, or. to his executor, to 
quit pofTeflion of lands, or ejeftment 
doth not lie. iii. 25. 

Ejeftment for five-eights of a cottage. 
The (heriff gave pafleffion of the whole ; 
the tenant fhali be reftored to hispoffef- 
fion of three-eights of the premifes. 

iii. 49. 

One tenant in common recovers agaiiift 
another in ejeftmenC, by default j tref- 
pafs for the mefne profits lies. iii. 1 1 8. 

•In ejcdlment, on the demife of an heir by 
defcent, the demife was laid on the day 
his anceflor died, and held to be well 
enough. iii. 274. 

See£«//7; Jolnt^antSj 8cc. }\'^3i' 
Heir. '■' ii. 14. 

Elections. 

Muft be made by the de^n/mul et 
femeL i. I2. 

Enemies op the. King. 

The fubjeft in time erf" war is intitled to 
the. property of what he takes from the 
enemy by the common law, i. 213. 



Entrt. 

In ejectment the lefTor made aft actual 
cntrj^ in September 1744, the demife is 
laid in OBober 1 744, and the defendant 
levied a fine 1745, the lelTor has no 
occafion to make another entry, i. 190. 

An adhial entr^, is not neccffary to be 
made to avoid a fine levied without 
proclamations* ii. 4^. 

E(jt;rrY. 

Unreafonable bargains brought about by 
neceffity on one hand, and avarice on 
the other, ought not, in confcience and 
equity to ftand, though there be neither 
fraud nor impo^tion, n()r youiig heir in 
the cafe. i. 293. 

In cafe of a bargain fubjeftto equitable 
objections, a perfba by a future agree- 
ment made freely on fufiicient informa- 
tion, without compulfion, and under 
no circumftances of diftrefs orneceflity, 
may bar himfelf of all equitable objec 
tions againft the original bargain. 

i. 296. 
Error. 

The plaintiff has no right to the return 
of a tan fa, pending a writ of error. 

i. 16. 

The defendant in error cannot tranfcribc 
the record. i. 35. 

The vouchee in a recovery dies before 
the fummons ad 'warranttwindumy it is 
error. u 35, 42. 

Error contrary to the record may not be 
affigned. i. 85. 

Several judgments againft three execu- 
tors, two of whom only join in bring- 
ing error, is bad. i. 88. 

An original writ of the fame term, where- 
in final judgment is given, will not 
warrant. that judgment, if it appear 
upon the fame record that there have 
been proceedings of a preceding terra, 

1. 181. 

After a verdKl every thing fhall^ be fup. 
pofed to be right, unleft the contrary 
appears on the face of the record. 1.2 5 5. 

See Amendment, ii. 303. BmL i. 19* 
Jeofa'th Scire facias, i.98. FlainL 
Trefpafi. i. 99, ' Warrant tfAttomej. 
EfioppeL 

Esc Are. 
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ESCAPI* 

Adtion upon the cafe againft the warden 
of the //rif^for an dcape upon mefne 
fr$ce/s 5 the prifoner returns to the Fleet 
the fame dayj and the plaintiff after 
proceeds to final judgment affainfl him, 
yet the af^ion lies againft the warden. 

ii. 294. 

Whenever a gaoler permits a voluntary 
efcape, he thereby commits a tort, and 
the plaintiff ihall recover damages^ 
where the prifoner is in cuftod^ upon 
m/ne proce/s. \u 294. 

In an efcape upon mefue'procefi oat of the 
ixNTOugh court brought here againfl the 
bailiff thereof) the defendant here (halt 
not take advantage of any error in the 
procefs below. i, 25^, 

EssoYN. 

The eflbyn day is the firft day of the 
term. i. 2. 

An tSoyi^ is void where it appears in 
the entiiy thereof that the attorney for 
the defendant caft the efToyn . ii. 1 64. 

An attorney may eflbyn, but if he befeen 
in court it fhall be fet afide. ii. 1 65. 

Estate real and personau 

Where the perfoaal efbte fhall be firft ap. 

plied tix tlie payment of debts, tho' the 

real eftate be charged therewith, i. 82. 

Of marfhalling affets. i. 132. 

See Debts and Legacies. 

Limitation of Eftate. iii. 1 2 5, 1 44^ 

Estoppel. 

The plaintiff In error is not eftopped to 
aflign the death of the vouchee before 
the return of the fummons, for error. 

. . . ^•45- 

Sec De^aftavit^ 

Estovers. 

The grantee of eftovers cannot take wood 
cut down by the grantor. iii. 337. 

Evidence. 

PW evidence, to prove that a bond was 

giren in lieu of dower, refufed. i. 34- 

A beholder fhall not have amle to in- 



(pedl the court rolls of the manor, in. a 
cafe between himfelfand the lord touch- 
ing lands which he claims as freehold. 

i. 104; 

If t)ie fubftance of an iffae be proved it is 
fufficient* i.Ti6. 

A furvey of a religious houfe taken in 
1 ^6^, allowed good evidence to prove 
the vicar's right to tithes. ' i. 1 70. 

Where a blank is left, in the bifhop's re* 
gifter of an inflitution to a church, for 
the patron's name, parol evidence of 
common report to prove who was pa* 
tron is to be admitted. i. 2 1 9. 

In .an information by the attorney gene- 
ral, againft the vice-chancellor of Ox- 
ford, Tor a mifdemeanor in his office, 
the crown, (hall not infpe<fl the ftatutes 
and archives of the univerfity . i. 2 3 9 . 

No accefs to the books of the poft-office in 
collateral adlions* i. 240. 

Nor to the cufton^-houfe books, i. 240. 

A dodbf who is not a member of the col. 
lege of phyficians. fhall not infpeft their ' 
books. 1. 240. 

Information againfl oyerfeers for making 
an illegal rate, the parifh books fhall 
not be infpe^ed. i. 240. 

Debt upon bond with condition for pay- 
ment of money to Lydla Dovey, who is 
a third perfon, fhe declares the defen- 
daiit owes her nothine, ahd upon proof 
thereof a verdid was for the defendant; 
fuch declaration was properly given in 
evidence, for Lydla Dwey is to be con- 
fidered £^s the real plaintiff. i* 257* 

Every body ha$ a right to infpeA the 
books of the quarter fefSons. 1. 297* 

Ptf>^/ proof , admitted that the teflaror in- 
tended his wife executrix fhould have 
the refidue undifpofed of. i« 3 ' 3. 

In an action againft a flranger for difluib- 
ing the plaintiff in his pew, it need not 
be proved that the plaintiff repaired it ; 
allter in a difpute i^ith the ordinary. 

i. 326. 

Two allowances in Eyrey and one judg. 

nient in trefpafs 400 years ago, are not 

conclufive evidence againft j^jr^ for 

92 years lafl paij, to have nureck of the 

fea* ii. 23. 

In a cafe made at the trial for the opinion 

of the court the fads f>roved ought to 

be ' 
Ccz] 
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be ftated, and not the evidence o£ 

^ fads, • ii. 163^ 

In an aclioh upon the cafe agairift two 
' upon a joint undertaking to cure the 
plaiHtifT's leg ; it was proved they 
both afted together, and held fufiicient 
evidence of tjiejr joint undertaking,' 
withput' any exprefs proof of ,a joint 
undertaking, ii. 361. 

A copy of the bilhop's inftitution book is 
nqlt evidence of a prefentation by the 
patron to a living'; ii. 366. 

A fcntence' iji the Spiritual court in cau/a 
mfiifrimofitali is evidence in fome cafes, 

- but cannot be pleaded fo as to ouji the 
biftiop of his certificate touching the 
marriage. ii. 124, 125. 

Debt npon an award, nil debet pleaded, 
partiality in the arbitrators not al- 
lowed to be given in evidence, ii. 148. 

A iingle admittance to a copyhold is evi- 
dence to prove the cuflom of a manor 
for lands to dcfcend to the youngeft 
nephew ; which contradifting the evi- 
dence on the other fide, the court re- 
fufed to grant a new trial. iii. 6^. 

A pro;pi(rory note of liand need oply be 
produced, not proved, upon executing a 
writ of inquiry, iii. 155. 

Parol evidence fliall not be admitted to 
contradidt an agreement in writing,' 

iii. 27^, 

A ftraneer to a corporation hath no right 
to inmeft the books thereof, iii. 279. 

The n^fe being joined in a writ of right 
to be "t+icd by the Grand AlTize/ every 
thing may be given in evidence upon 

' -this iffue, except coHatera! warranty. 

' iii, 420. 

I^vi^cnce of the cufcom of a manor to 

grant leattiS only is adiriiffible c^gainft 

pfe/umjiti've evidence of a grant in fee. 

. ' .... iii." 548, :9. 

Wheire p'refumptive evidence only is given 

. of a grant in fee, a draft' of a leafe' is 
adniiffible evidence toindacea prrfump- 
tion of the grant of a leafe. iii. 5.^2; 

See Account. [ i • ^iii; 115, 114. 

'4d'TJonxjfon1 ' ' .'' Iii*. 355 to 3-5'7. 
Baron and Feme, ' '' '1.6, 

Fqxeigtt Attachment, iii, 297. 

L Imitation ofEfiates andSurtsAxu 46 5 . 
Trial, ' . ' ' iii. 38. u 

Witne/s.- iii. 40* j. 



ExcEprioNS. 
Bill of exceptions to evidence. i,. 2 1 f .' 

Exchange. 

An exchange, what it is, and the effeft 

thereof. ^ ^ iii, 489, 490. 

A deed cannot operate as an exchange 

without the word exxhuu^e, iii. 49 u 
An exchange can only be between two 

pay^ies. ^ iii. 49<$. 

A private aft of parliament cannot operate 

. like a deed of exchange if the word 

exchange be not contauied therein. 

iii. 496. 

, ExECUTIOW. 

K fieri facias being executed fraudulently, 
"a fieri facias at the fuit of another per- 
fon afterwards (hall ftand good, and be 
preferred ; and it was a matter properly 
left to. the jury.' 1,44* 

ExECUTOR.^ 

Whether pJene adfninifira'vit be a good 
plea in covenant againft executors for 
nonpayment of rent incurred in their 



■ own time. 
See De'vafiavitm 



Refidutitn, 



1,4. 



Executory Devise.. 
See De^ife, . i, 225 ; ii. 2^, 88V , 

Extinguishment. 

TeftatriK forgives her fQn-in-la\v. a debt 
upon bond, and by her will orders it ro 
be delivered up to.him ; he dies in her 
life-time, the debt is extinguiflicd io 
equity and liis reprefentative ihall have 
the bond delivered up. i 



178.' 



Factor. See Wiinefs, . 



m. 40. 



Felont. » • 

An attori^ey, fined qooA and impriToneJ 

for compounding felony. i. 16.^ 

StQ Forfeiture, ' . ^ ' ii. 13. 

Witnefs, ... i. 1 8. 

Fiction.- 
Fidion of law ought to hurt no man, but 
aid much it may* iii. 2744 

JlSiZ 
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Fine of Lands. 

A fine wss vacated upon motion to the 
court, becaufe the cognizor died before 
the return of the writ of covenant, * 

The poMne is the khtgU fil^er^ the pre- '. 
fine is not fo. ii. 1 1 5. 

A fine is found by a verdidl.to te levied . 
before the juftices of the county pala- 
tine of Lancaftery the court will pre- 
futnc they wert jufticcs who had power 
to take the fine, i. 275^ 

A fine levied without any confideration, 
or ufes declared, (hdll enure to tfie old 
ufe. ii. 19. 

Whether a tenant in tail havine commit- 

* ted murder, can, bfttWeeil the time of 

the (Iroke and his conviftion, bar the 

tail by a fine. ii. 220. 

The court refufed to alter a fine of Tri- 
nity term, and make it a fine of MU 
chae^mas term then next following. 

iii. 251. 

5ee AmendihenU iii . 5 f , 5 8 . 

Entry i L 190 ; ii- 45. 



Foreigner. ' Se^ Sfaftete. 



Foul ST. 



See Cufio?n*> 

FORFEITURB. 



111. 145. 
M. 104. 



Tenant at will has no .cftatc to fotfeh for 
treafon. i. 176U 

A copyholder (unrenders to the ufe of his 
will; the devifte is convided of felony 
and hanged before^ admittance, the 
lands are not forfeite'd to the lord, but 
defcend to the heir of the furrende/or. 

ii-J3.. 



Foreign Attachme n^. 

In an aftion by an adminiflratrix for 
, goods fold and delivered by the intef- 
tate ; upon the general iffiie pkaded, 
the defendants gave in evidence the 
pyment of a fum of money in confe 
quince of a judgment upon a forcigrf 
attachment in London^ by producing a 
copy of the minutes of the procefs. on 
the foreign attachment by the officer 
who executed that procefs ; the judg- 
ment upon the foreign attachment «ip- 
pearing to the court to be erroneous, 
it did not warrant thepaymeoti-fo 
judgnaent was againft • the defendants* I 

iii. 297. ' 
In proceedings on a foreign attachment 
the creditor of thegamiihee muft be 
fummoned or have notice (though -it id 
alleged to be the cuftom of Lowfonr to 
give no notice :) otherwife the judgaifcnt 
againft the gatnifliee will be ertoneows, 
and the m.oney paid or levied in exe- 
cution of it wffl not diifcharge the gar- 
frifliee of his debt to his creditor.- \ 
' iii. 297, £cc.J 



V F* A V feS ^ND Sr AT U TB OF, &C« 

A mother who agrees to give her da of Ti- 
ter a portion upon her marriage does 
not.execiite, nor is party to the articles, 
but fets her naxhe thereto as a witnefi^ 
this is a noteor memorandum in writ- 
ing to bind her. L ?i8. 
Teftator being about to alter his will find 
bequeath his nephew tool, his execu- 
tor being prcfent tells him he need 
not alter his will, for that he will 
pay his nephew 100/. which after 
the reftator's death he refufes to do, 
this is a fraud upon the teftator. i. ^27. 
Fi^ud, imjofition, and catching bargain. 

i, 2i6. 

Promife to pay damages by a third per- 

fon in cafe the plaintffF will withdraw 

his record is not within the^ftatute of 

frauds. " ^ 1-305. 

Sealing a will only, is not a figning-of it' 

within the flatute of frauds* • i. 315. 

Articles and conveyances ftt a:(Jde on the 

foot of fraud and impofitipn. i. 520. 

A furrendcr of a leafe for years may be 

by note in writing without tJeed. ii. 26. 

A promife, which is ^witliin ^tfiat. of 

ixauds, ^c^ ' ii, 49^ 

Freeholb. 

Cannot convmexice infttturo* i. I7€u 

A leafe for lives to fegin from the day 

of the date thereof y ^ndifeifin delivered 

afterwards is good, and (hall not be iaid 

to convey a freehold to commence ia 

fnfHr9» ii. 165, 

• Gamb 



A TABLE OF THE PAINCIPAL MATTERS. 



Game: AND GAuttnEptK^ 
A C1W K not neceflariljr an engine to kill ,' 
game withal, i. 502.! 

Wno is, or is not Sin tnfirtor trade/majt^, 
within the meaning of the flat. 4^5; 
W.l^ M* c. 29. Jeg, 10. fo as to make 
him liable to py full cofts in a twelve- 
penny trefpafs for hanting, ' ii. 70. ' 
A ^mekecper of a lord of a manor hath a 
jight to 'carry a gun any where out of 
the manoTj and no body can lawfully 
take it from him* ii* 3 ^7 • 

Gaming. 

Cricket is a game within the fiat. 9 A»9f, 
and a bond fi;iyen as a collateral fecu- 
rity by another pcrfon for money won 
at play is void, i. ^20. 

A/oot race is a game within xhtftat. 9 
Ann. but it mnft appear that a perfon 
was playing at fuch a game, or elfe a 

. wager laiid en his fide is not a betting 
within the ftatute. ii. 36. 

An hor/e race is a game within xh&Jiat, 9 
Ann, c, 14. ii. 509. 

Money loft by the defendant on a bet at 
an hor/e race^ and paid at his requeft 
by the plaintiiF, an adion well lies 
for it. ii. 509. 

See Bath ii. 67. 

' Ct7ARDi A N. Sec NottCt^ 

Habeas Corpus. 

An habeas corf us dht&ed to the king's 
meffengers to bring in the. body of 
yohn Wilkesy E/q. was returned by 
them, that at the time of the coming of 
the -writ, or at any time fince he was 
not in their cuftody, quare whether 
this be a good return. . ii. ' 1 54. 

Thc^^urt of Common Pleas has a general 
jurifdiftion to grant writs of habeas 
corpus in all cafes whatfoever. iii. 172. 

The Lord Mayor o£ London being brought 
to the bar upon a habeas corpus ; upon 
the return whfereof it appearing to the 
court that he was committed to the 
Tonver by warrant of the Speaker of 
the Houfe'of Commons, for a breach of 
privilege of that houfe expreffed in the 
^yaprant ; he was remanded, the court 



being of opinion they had no jufifdic-i 

tion. lii. 188. 

See Debtor to the King, 1. 114^, 

Bankrupt. iii: 420. 

Hadsndum. 
Habendum from the day of the date, of ^ 
freehold is void, becaufe infuturo. 

i. \*)6. 
Sec freehold m ii. 165. 

Heir. 

The heir can bring an ejeiftment of copy- 
hold lands before admittance, ii. 14. 

Whoever claims as heir by defcent, muft 
make himfelf heir to the perfon laft 
adually feifed and in poffeflion of the 
inheritancet • ii, 4^; 

There cannot be a pofTeffio, fratris of a 
reverfion or remainder. ii. 47. 

Whoever takes as heir male by purchafe 
nauft be both heir and male^ i. 30. 

Lands in fce-/imple muft' defcend to the 
heir of the whole blood of the perfon 
laft aftually feifed thereof. iii. ^26. 

The father died feifed in fee, leaving two 
daughters Igr his firft wifcj, and his 
fecond wife enjient of a fon ; the wife 
and" daughters remained in the fame 
houfe where the father died, then the 
wife received fome rent for the pre- 
mifes in queftion ; loon afterwards the 
fon was bom, and in his life-time his 
mother received more rent ; then the 

^ fon died, having lived five weeks and 
three days, and his mother received 
more rent after his death; adjudged 
that the pofthumous fon was aeiually 
/eifed^ fo as to take the eftate out of 
his fitters of the half blood, and carry 
it to his heir of the whole blood. 

iii. 516 to 528. 

There muft be exprefs words in a «w;/7/| . 
or a neceffary' implication, to difin- 
herit the heir at law. iii. 41 8. 

%^t Purcha/e.' £.72. 

HOM^NE RSfLEGIANDO. 

An homine replegiando brought for the 
plaintiff's wife who dies after appear- 
ance and before plea, ^«<ffr^ whether the 
fuit (hall ftay. i. 256. 

Hun ANo Crt^ 

See P/<<yX| ^t "• '^9- 

•Jeofajl, 
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Jeofail. 

An aftion for a falfe return of a member 

o£ parliament on i\xtjiat» 7 ^ 8 /^. 3. 

for. double damages is remedial, tho' 

fbupdcd on a law* that is penalj fo with- 

- in the ftatutes ofyV<2/^i7. 1.125. 

Imparlance. 

JJaheai corpus cum cau/a broueht the 6th 
of Novemhery declaration is delivered 
the 1 2th of November, the defendant 
(hall not h^ve an imparlance • i. 154. 

What words in a plea oim'ifnomer (hall be 
coniidered as a fpecial imparlance, 

i. 261. 

Importation. 

There is no law to juftify the feizure of 
contraband goods on board a (hip in 
the river Tbames^ onlefs the goods be 
landedor offered to fak. ii. 257. 

Imprisoxmsnt. 

One condemned by juftices of peacq in the 
penalty of 13/. for harbouring run 

foods is attached by' their warrant till 
e pay the fame, he tenders x 3/. but 
the officer detains him till he pays ex. 4^/. 
more for the cofls; this is falfe im- 
prifbnment. , i. 127. 

An attorney fills up the (heriil's warrant 
upon a capias ad re/pondend. after it is ] 
figned, fealed and fent to him with a ) 
blimk fpace for the officer's name, this 
is not juftifiable in trefpafs and im- 
prifonment, ii. 47. 



Indenture. See St<fntf Dui^. 

Indictment. 

A perfonindifted for infulting a juftice of 
peace (halj not be difcharged from the 
profecutiop, altho' the juftice be dead. 

i. 222. 

Indiflment for a deceit of a private na- 
ture quafhed. i« 301. 

IndiAment againft fix perfons for enter- 
ing a lead mine and carrying away 
lead, not qualhed on motion. . i. 325. 

Indidment for exercifing the trade of a 



brewer, not having ferved feyen years« 
in what cafes it does or does not lie. 

ii. 40. 



Induction. Institution. 
See Quare Impedit. 

Infant. ^ 

Infant lefTor in ejedhnent imift give Secu- 
rity for cofts, i. 102. 

When the defendant is an infant, the 
plaintiff ought to apply to him or his 
attorney to name his guardian, and if 
he doth not do it, the court will com- 
pel him to name his guardian, ii. 50. 

Inferior Covrts. 
See Juri/di^iotf* J^bt. 

Information. 

Information aeainff an attorney for exa- 
mining perions on oath upon an arbi- 
tration without putting the fame in 
writing. i. 7, 

Information againft a juftice of peace for ' 
committing a roan for not paying one 
fhilling as a fee for difcnarging his 
warrant. i. 7. 

Information refufed tigainft a proteftant 
diffenter for refufing to ferve the office 
offheriffof £o»4/<?». i. 18. 

Information for a libellous letter, i. 22. 

Information againft an overfeer of the 
poor for procuring a foldier to marry a 
poor woman chargeable to the parifli. 

Information againft one for pra^ifing as 
an attorney while he was under flxriif. 

See Libeff, * « « 

Inquiry of Damaoes. 

A *u}rit of inquiry of damages fliall nor be 
awarded to fupply the omiflion cf find- 
ing damages at the time of the trial of 
any ifTue, where an attaint lies. ii. 567. 

An inquifition taken before two under- 
fherifEs-extraordinary fetafic'e, for the 
high (heriff cannot appoint more than 
one under-fheriff-extraordino/ 

ii. 378, 

After 
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After a ddence roade at the time of the 
executing a writ of incuiry, the defen- 
dant js not allowed to take advantage 
of a miflake in the declaration upon 
motion. ii. 380. 

Stt Judgments. ii. 358. 

Damages, iii. 61. 

JHytdence. . ' iii. 155. 

Replefuttim iii. 442W 

Insolvent Oebtob^. 
See Debtor \nfol'vent% 

Inspection of Books, &c, See ^^lifence. 



Installments. 



See Condition. 



i, £0. 



Insurance. 



The party infured muft have property in 
the thing infured at the time of infu- 
rance andiofs. i. 10. 

Adlion lies upon a polky, tho' it fays the 
matter fhall be referred. i. 129. 

A fhip is infured for a voyage or cruife of 
three months, and is taken by the 
enemy within that tifne, but before (he 
is carried tnfra trajid\a hoflis is retaken 

■ by an Engtijhman, and is now st living 
fhip, this is a total lofs. i. 191. 

Covenant upon a pdicy of infurance from 
fire, with a provifo that the infup^rs. 
fhall not be liable in cfife the houfe be 
burnt by reafpn of any invafion, foreign 

• enemies, or any military or^ ufurped 
fonver : the houfe was burnt by a mob 

• at Nor^wicby this is not within the pro- 
vifo. Judgment for the plaintiff the 
infured, ii. 363. 

iNTEkEST. 

In an ajfumfjtt upon an account ilated be- 
tween merchant and merchant, the jury 
r may give intereft from the day the ac- 
. count was ftated. iii. 205. j 

When 9 promiiTory note is payable, and 
. when money lent becomes due> it car- 
ries intereft from the day it is payable ; 
for money owing /or goods fold no in- 
tereft (hail be allowed. iii. 206. 

Joinder JN A<iTioN. 
Where-ever the fuit will furvive to the 
>yife, flie muft join in the aftion. i. 224. 



Debt upon an amerciament and upon a 

mutuatus msty be joined in one declara- 

■ tion. i. 248. 

Ca/e for a misfeafance and negligence may 
be joined with a count in trover in the- 
fame declaration. ii. 319. 

Two counts may be joined in thp. fame 
declaration, where there is the famb 
judgment in both. ii. 32 (^ 

The cafe of the dippers at Tunhridge. 

ii. 414. 

A count upon an agreement in writing 
that the plaintiff (hould buiH a yard 
in the defendant's clofe, and that plain^ 

. tiff fliould enj^y it for life ; plaintiil^ 
avers he built the yard and enjoyed 
the fame for feme years as an eafement^ 
and affigns for breach that the defen^ 
dant wrongfully obftrufted him in the 
enjoyment thereof; this count may 
well be joined with a count in trover. 

iii. 349, 

Sec Batjon and F^tn^. * - f. 224, 

Error. - * i, 88. 

Joint and several^ 
See Efror. " 8g, 

Nolle proftqui. i. 89, 

JoiNTENANTS AND TENANTS IN COMMON, 

If there be two jointen?nis, and eack 
make a feveral leafe of thd whole, their 
feveral moieties only (hall pafs by each 
Icafe. i. I. 

Tenants in common cannot make a joint 
.leafe of the whole. ii. 232, 

What words in a will make a tenancy in 
common, and yet there fhall be a furvi- 
vorfhip, if any of the devifecs die under 
age. i. 165. 

^* Equally to he divided** in a deed of 
ufes makes a tenancy in -common. 

i. 261. 

Cne tenant in common recovers againfl 
another in ejedment by default ; tref- 
pafs for the mefne profits lies. iii. 118. 

^t^^Advoiv/on. iii. 221. 

Issue joined. 
An ijffue,m&y be of two affirmatives, i. 6. 

JtJbCMENTS. 

A fmaU mifiake in the title of a declara. 

tioi\ 



A TABLE OP THE PRINCIPAL MATTERf* 



don 19 not a reafon to iec ifide die 
jttdgmenti and the roll may be right. 
. L 104. 
A icgular judgment in a crown caufe can- 
, not be fet aSdc on payment of coftst 

i. 163. 
Judgment as in cafe of nonfuit againft an 
informer ftd tarn upon the game law. 

Judgment upon a convidlion to be im- 
prifoned mr a month, to aik pardon and 
CO advcrtife it, the latter part is void. 

In mt/ericordiay and capidmr^, i. i zy. 

Judfi;nient of nonfutt in uple^tn for want 
cf a'pka in bar to the avowry, the 
avowant may either execute a writ of 
inquiry of damages, or put the refUnfln 
bond in fuit» ii« 4i« 

After interlocutory jodgment, the plain, 
tiff becomes bankrupt, and afterward 
proceeds to execute a writ of inquiry 
ui his own name, and good, without a 
fiire facias by the affignecs, ii, 358. 

See Death of PartUu i- 302, 3 ' 2, 3 1 ^ 
f^ankruftu i. 41 5 ii. 358. 

Jurisdiction. 

proceedings in debt upon a judgment of 
nonfuit man inferior court. i. 316. 

The declaration in a bafc ^ court muft al- 
lege that the goods were fold and de- 
livered within the jurifdiftion thereof, 
as well as that the defendant promifed 
within it. / ii. 16. 

After a verdi(fl for the plaintift in C, B, 
for lefs than 40J. the defendant may 
enter a fuggeftion on the roll that he | 
refidcd in Middlefex^ which, if true, ! 
the C. B. hath no jurifdiftion, by the ' 
late^ttf/. touching the county court of . 
Mlddle/ex'., ^ / ii. 68. ! 

Where commiffioners or inferior jurifdic- ' 
lions whofe powers are"* limited, affume , 
a jurifdidlion they have not, the law [ 
gives an adHon againft them. ii. 382. , 

Touching the jurifdidion of the King's 

' Bench in the principality of Walts, . j 

A y^/-# reducing the plaintift's demand i 
tinder forty (hillings^ doth not affed 
• the jurifdidlion of this court. • iii. 48.' 
The iiifdiftion of the court of Common 



Pleas tQ grant writs of biAeai corpm is 

general. iil« 172. 

See title Common Pleas and Habeas Ctr^ 

pus* iii. i88«. 

See Couru A&m uftm the Cafe. 

Bankrupt. . ii. 38 2« 

Mutual Dthtu i. 19^ 

Citmmou Pleats iii. 1 88. 

Habeas Corpus, iii. 1^2^ 

XiNG^s Bench. 

The King's Bench' cannot bailaperfoQ 
committed for a contempt of the houfe 
of commons. i. 29'9« 

Before th&ftat. 4 fcf 5 JV.^^ M.c. 21. 
there could be no declaration in this 
court againfl a defendant in cuflody o( 
the fheriC L 1 2o« 

Landlord and Tenant. 

A landlord who covenant? to pay land- 
tax, (hall only p!ay according to the rent 
he receives, and not according to the 
rent the premifes are taxed at. i. 21. 

The landlord is intitled to one year's rent 
'before the (herifF can fell the tenant's 
goods upon an execution for cofts of a 
defendant on a nonfuit. - ii. 140. 

L A FSE . See iluare mpedit. 

Latitat. 

A latitat may be coniidered in thenatnte 
of an original writ. i. 147, 

A latitat does not run into Wales. 

i. 193, 206I 

Leases. 
A leafe for above three years may be by 

a note in writing without deed. ii. 27, 
Whether a leafe for 2 1 years made by a 

teflamentary guardian of an infant be 

void, or only vpidabk^ was at firft 

doubted. . ii. 129. 

Afterwards determined that fudi leafe is 

void. ii, i^c, 

Leafe to a Papifi^ whether void. 1 7^. 
A leafe for one year, and fo for two ^r 

three years as the parties (hall a^ree.' 

i. 262. 
Two leafes of the fame term and of ^he 

fame lands' may be good by two joint- 
tenants. 
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tenantiy as they arlTe from the feveral 
intercfts of two perfons. 1 ^' '• 

An affignee of a leafe affigned to him by 

- an adminiftrator is not obliged to make 
a/rj/rr/ in curiam rfthe letters ofad- 
miniftration. iu>3. 

A man poflefled of a term for years in 
right of his wife, as executrix of her 
former hufband, has power to grant and 
convey the fame. lii. 277 

See Freehold* Devt/e, ii. 329 

Lecturer* 

A lefturer cannot oblige the bifliop to 
licenfe him to preach as le^rer. i. 1 1 • 



Its original. 



Leet. 



Lbgact. 



,251, 



Where a perfonal legacy is given to a 
daughter, provided ihe marry with the 
content of truftees, and there is no de- 
vife over, ftie fhall have the legacy 
tho' {he marry without fuch confent. 

i. 130. 
So a legacy to a^^rand-daughter to be paid 
on her marriage, ** and if (he marry 
without confent, I revoke what as be- 
fore direfted to be paid her," is only 
iH terrorem. i, 135. 

A devife of ther refidue is not a devife 
- over of a legacy given upon a condl. 
. tion, i. 137 

liCgacy given to a grand.daughter in cafe 
. ihe Ihall marry with conient, Ihe dies 
unmarried the legacy never veAed. 

i. 159. 

. Libel. 

Writing a feditions libel is not a breach 
of the pea^e ; and a member of parlia- 
ment writing fuch a libel, is intitled to 
his privilege from being arretted for 
the lame. ii, i ^^9, 

Writing a letter that the plaintiff ft unk of 
brimftone, and had the itch is .^ libel, 
for which an adiop lies. ii.'403. 

See Informatioit, 

LiMITATIOK OF EsTATES, AKD SuiTS. 

Whatiare words of limitation, J. 195, 



If the plaintiff be in England at the txhie 
the c^ufe of adion accrues^ the time of 
limitation begins to run, fo that if he> 
or (if he dies abroad) his reprefentativ9 
does not fue within fix years, he is 
barred by the^?*/. *• i34? 

What a^ of a parent ifhall be a g;ood con^ 
fideratioa to fupport a limitation in 2 
marriage-fettlement by way of remain- 
der to the younger brothersi of the in^ 
tended hufband^ who is the eldeft fon 
of that parent. ii* ^^6. 

y^ R. furrendered copyhold-lands to the 
ufe of M, A, whom he then intended 
to marry, and the heirs of tUeir two 
bodies lawfully to be begotten, and for 
default of fuch i^ue, to the ufe ofthb 
right heirs of the faid 7* *• refolved 
that AT. J. took an eftatefor life, with 
a contingent remainder to the heirs of 
the body of her and her inteiided huT- 
band. iii. 125, 144^ 

The ftatute of limitations cannot begin to 
run againft a plaintiff who is a 
foreigner untU he cones into this 
realm. iii. 14;. 

When an adlion is limited by a ftatutc to 
be commenced within a certain time, 9( 
capias ad re/fondendum fued out within 
that time may be produced in evidence 
at the trial to prove that the a^on was 
commenced in due time* iii* 465. 

Sec De'vifi^ iii. 237, 241. 

Mt. iii. 2jOt 

LOKOOK. 

The court cannot take notice of the cuf- 
torn of LondoKj unlefs it be found. 

Malicious. Prosecution* 
See A^ion on the Cafe* 

Mandamus.. 

Mandamus, was refufed to the bifhop of 
l^ondm to grant a licence to a ledurer 
to preach as fuch. i. ii. 

Manaamus to juftices of peace to deter- 
mine a complaint before them, they re^ 
turn it is determined,^ which was al- 
lowed, i. 21. 

Mandamus to the, mayor cf J^igauto dcr 

liver 
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liver the key of the town hall to the 
lord of the manor to hold his leet there 
was refufed^ the' the leet had been 
ufiially holden /i&^r^. i« 76. 

Mandamus to the juftices of Middle/ex 
to fwear an overfeer to his accounts 
according to th& Jiat, 17 Geo. 2. f* 38. 
is of courfe. i. 125. 

Mandamus to juftices of peace to make 
a warrant of diftrefs for the poor rate. 

Mandamus to appoint overfeers where 
there was never any before. i. 138. 

Mandamus lies not to a vifitor who has 
deprived a j»ebendary for incontinency . 

i. 206. 

Mandamus to the fteward of the manor of 
Midhurfty and to the homaj^ to hold a 
court and prefent certain conveyances 
to purchalers of burgage tenements, 
whereby they are intitled to be fwom 
burgeffcis oiF the corporation, and to 
vote for members of parliament. 

i. 283. 

Mandamus to the old overfeer to deli- 
ver the parilh books to the new one. 

y* 305- 

Cafes cited wherein mandamus lies. 

i. 1 2, Efff . 
See Vifitor. 

Maricst. 

Whoever will have a ftall in a market 
muft have a licence for it from the 
owner of the foD. i. 107. 



ifTuc, 42« 
lands. 



.who {hall have the fex'eral 
. . i. 270, 



Marriage^ 



See TUasy &c, 
Trial. 



ii. 118. 
ii. 127. 



Marriage Sett|.ement. 

Of the huftand's and wife's lands, to him 
for life, to her for life, then to the 
children as fhc (hall appoint, and for 
want of iflue as (he (hall appoint, and 
for want of appointment, his lands to 
his hejrs, and her's to her's ; huiband 
dies and leaves her and one fon ; the 
wife appoints the whole to him by 
will, but if the fon dies without iflue, 
01!? appoints the whole to ftrangers, Ihe 
(liesj and then the fop ^es without 



. Master and Servant. 

Trover lies againfl a fervant who dif- 
pofes of goods the property of another' 
to his matter's ufe, whether he has any 
autjiority or not for fo doing from his 
mailer. i. 328, 

Mayhem. 

The court has a difcretionary power to 
encreafe the damages in mayhem, i. 5. 

Misfeasance. 

The difference between ^ misfeafance and 
nonfeafance. i« iij* 

Misnomer. ' . 
See Imparlance. Abatement. 

Money into Court. 

In trover the defendant cannot bring the 
goods and cofts into court, i. 23. 

Money not allowed to be paid into court 
after plea pleaded, i. 157, 

In an adion for the me/ne pnifits aftpr a 
recovery in ejeflment, the defendant 
Ihail not have leave to pay money in:o 
court. ii. 115. 

Mortgage^ 

Mortgagee for lives cannot compel the 
mor'tgageor to fill them up as they 
drop, but may do it himfelf, and add 
the expctice thej^eof to the principal 
money. i. 34. 

A mortgage of goods and clofes in aftion 
is fraudulent as againft creditors, if 
the goods, 5sff . be not delivered to the 
mortgagee. i. 26c. 

See Bankrupt. i. 276, 277 

Motion in Court. 

Coanfel cannot move for his argument in 
a matter of courfe in the paper, B. R 

i, 75, 
See Notice, ' ' ' 

Mutual Debts and Demands, 

A fet off" reducin f he plaintiff's demand 

undcf 
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tmder 40/. doth not %&6i the jarifdle^ 
tion of R, B, i. 19. 

The ftatutes for fetting off one debt 
againft another do not extend to af- 
lignees of bankrupts. i- if5« 

A judgment in B. iL was ordered to oe 

iet off againft a judgment in C B. 

and the balsnce- due to the plaintiff to 

be paid by the defendant in the C B, 

* on the motion of that defendant. 

iii. 396. 

See JurtfdiBt&H. iii. 48, 

Nisi prius. 
^tNonfuiU Certificate. 

Nolle prosequi, 

- in an aiTuropfit againft two who fever in 
pleading, a nqlU pro/eqal may be en- 
tered as to one, and it Ihall not deftroy 
the^ftion againft the other. i. ^9. 

* A nolle prafequt may be entered as to a ! 
defendant who ought hot to have been I 
' joiiidl. L 306. 

Nonsuit or Nootros* 

A- nonfuit at^ Ntfi frius cannot be re- 
corded in bank, i- 30T. 

A nonpros may be entered as to ail the 
demifes bat one in eje^mcnt^ margin. 

i.i. 

Notice, 

If all infant fucs, the plaintifPs attorney 
muft give notice of his guardian's place 
of abode. • i. 246. 

Notice of motion muft be given to quaih 
a writ. « i. 30. 

Notice of a declaration being filed, whe- 
ther necei&ry or not, where bail is 
put in. iiL 147, 

NUSANCB, 

Vho may> or may not abate a nufance. 

Oath. 

After one accufed of male pra6lice has 
folly anfwcredthe charge againft him 
by affidavit, he cannol be examined 

. 4^ Untu upon oath in open court. 



Obligation. 

See BondCMditioJu J^leas, Sec* 

Orders of Sessions. 

An order of feflions for appointing <M)c 
overfecr of the pgor confirmed, i. 1 48. 

Order of feflions muft adjudge and not 
ftate the evidence only. *• 74* 

Overseers.^ See Orders. 

• OlTTLAWRY* 

Bail muft be put in before it can be re- 
verfed. i. 3* 

Oyer. 

Oyer of a leafe is not to be difpenfed 

" with, although the original leafe be 
loft. / . i. i6* 

Whea a defendant has oyer given to him 
of a record which is fet out in the 
plaintifi*s declaration, he need not fet 
It forth in his plea, i. 97 • 

If a defendant will take advantage of a 
variance between the writ and count, 
he muft crave oyer of the writ and 
fpread it on the record. ii. 395* 

Papists. 
Leafe to a papift whether void. i. 1 76* 

Pardon. 

One aflifting in lunning goods, is not par- 
doned by xhcjfat, 1 8 Geo, 2. i. 97. 

The benefit of the aft of grace was al- 
lowed to a <iefendant in an.infortaation 
for a mayhem^ after he had omitted to 
pray it at his trial. 1. 2 1 4« 

Parishes. 

?^rijh and dwcefe^ antiently fignified the 
fame diftrift ; and of the firtl divifioqi 
^of parilhes. ii. 182* 

Parliambnt* 
The law aiui privilege of parliament is 
part of the law c? the land; and a 
member cannot be arretted, except in . 
cafes of trea/ottf felony^ and breach oj^ 
tke^MU ii. 159b 

Fau^eiu 
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Pauper* See Cofts. 



111. 24, 



Pawn. , 
What a pawn Is, and how it differs from 
a mortgage. U261. 

Whether London is a market overt for 
pawning as well as felling goods. 

i- 9. 

Penalty, ' 

A penalty created by a bye.law o£ a 
corporatioR cannot be' given to a 
Granger. i» 257. 

Piw, See Pleading, i. ^16. 

PiCAGE ANi> Stallage* See ToIL 

Plaint. 
A plaint levied in an inferior, ooart be-, 
fore the caufe of adHon accrued is 
helped after a verdift. i. 180. 

Play. See Gaming • 

Pleas and PLEADtNGS. 

Whether plene adminiftravit be a good 
plea in covenant againft^ executors 
where the breach is for nonpayment 
of rent incurred in their own time. 

i. 4. 

Debt on bond to indemnify plaintiff for 
what beer he fhouW deliver to J, S. 
plea that-- the plaintiff delivered no 
Dcer to y. S. after the making tlie 
bond; replication that he did deliver 
beer to fuch an amount, with6ut faying 
before the filing of the bill, is well 
enough, on a general demurrer. i,*5. 

Debt on a bond, plea perdurefiy replica- 
tion that the defendant executed the 
bond of his own free will, and that he 
did it not for fear of imprifonment, and 
concludes to the country, is good. 

i. d. 

Plea of Juftification under procefs muft 
ihew it was returned. i. 17. 

A (ham pleai is not conlidered as a fpccial 

plea. 1. 29. 

. Special aftion upon the cafe upon an af- 

fumpfit to deliver up a bond pledged 



upon payment of money borrowed of 
the defendant, the breach affigned is,, 
that the defendant refufed to deliver 
up the bond, and held welL enough,., 
altho' it is not laid that the money 
was paid or tendered, it having been: 
proved at the trial that the money was-- 
tendered and refufed. i. 11^. * 

A profert is' not neceflary on the aflign- 
ment of a bail bond,, nor is it necef&ry 
to fet out the witneffes names thereto 
in the declaration, i. 121, 

D^bt upon an arbitration bond, plea no 
award, replication^c^s^^^ an award and 
affigned breach in nonpayment of 16/- 
I3f* rejoinder that there were other' 
matters pending of which the arbitra- 
tors took no notice \ this is a dcpar- 
tu^.^ i. I25. 

Debt upon a bond to profecute error va^ 
the HuJIingfy and to pay damages and 
cofts if judgment be affirmed, plea that 
the writ was profecuted with efFedl aiid 
that the judgment is not yet affirmed^- 
reprtcation that the writ was nonproject 
in the HuftingSy demurrety and objeded 
that it does not appear before whom 
the Hujiings were holden ; zdlyy that 
it is not fhewn that the writ is return* 
able, but over-ruled,, and judgment for 
the plaiptiff. i. laj* 

^^^w/yf/, the declaration of Z^ifr Term 
1 8 Geo, 2. Plea of tender (of the fame 
term) before the exhibitin|[ the bill; 
replication that the plaintiff fued a 
latitat anterior to the tender ; rejoinder 
admits the caufe of adion accrued be* 
fore the filing the bill, but denies that 
he promifed before the latitai wa* 
iffued; demurrer. i*l4I.' 

When an attachment of pri<vihge is re. 
plied to fave the ftatute of limitations, 
the tefie need only be ihewn without 
continuances, for it is like an originaU 

r. i6-j. 

Leave given to withdraw nm eji fa£funt 
to a bond^ and to plead the flatute of 
gaming. '}' \1> 

Trefpafs at Teddington^ defendant juflifees 
for damage /^<^»/- at KmgftoHy and 
that he impounded the cattle at Tcd^ 
dington is good without a traverfe, 

i. 219. 
Duplicity 
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Daplicity in a plea muft be (hewn, 

i. 219. 

Leave given to add a plea after two terms 
fince the firft pleas pleaded. i. 223. 

The defendant was permitted to plead a 
fpeciai juftification after he had pleaded 
the general iflue, upon terms, i. 254. 

Debt on a bye-law for not paying 2j. 
per ann. quarterly, the breach need 
. not aflign the days of quarterly pay- 
ment. ^ i. 281. 

After a plea in alAtement and demurrer 
the plaintiff muft pray a refpondeat 
euHery and not judgment in chief. 

i. 302. 

Nil hahuk In tenement is is a bad plea to 
an mffumpjit for the ufe and occupation. 

1.314- 

The manner of pleading records of Infe- 
rior courts. i. 318. 

In an adion for difturbing the plaintiff 
in his pew at church, it need not be 
laid that he repaired it againft a mere 
ftranger ; altter in a dilute with the 
ordinary. i. 326. 

Scire /aci as, 2Lg3Lin^ bail who pleads there 
was no ca, fa, againft the principal,. 
repiicatio/if there was, rejoinder that it 
did not lie 4 days in the office, this is 
a departure. i. 334. 

Aflault and imprlfonment, the defendant 
juftifies u^der capias ad refpondendunty 
the plaintiff replies that the defendant 
releafed him from the arreft, and after- 
wards arrefted him, and prays judg- 
ment, becaufe the defendant hath 
acknowledged the trefpafs; this is 
naught, for the plaintiff ought to Have 
made a new aflignment. ii. 3. 

Imprifonment, the defendant juftifies 
under a capias in debt in a bafe court, 
without (hewing that a fummpns iffued, 
and well enough. ii. 5. 

Debt upon a bond to fave the pari(h 
harmlefs from a baftard ; plea non dam-- 
mficatttSi replication that plaintiff paid 
5/. rejoinder that the defendant main- 
tained the child ; verdift for the 
plaintiff, objefled in arreft'that it did 
not appear the baftard was born in the 
pari(h, but over-ruled. * ^^* 5* 

JJil debet to a bond is bad upon a gene- 
ral demurrer. ii. io. 



Debt on a bond to fave the plaintiff 
harmlefs from expences by reafon of 
naming a clerk to a curacy, or from 
fuits by reafon thereof ; plea non dam^ 
nificattts ; replication affigns for breach 
that the plaintiff was wliged to pay; 
fuch a fum by reafon of fuch nomina- 
tion, but doth not fay how he was 
obliged, and held well enough upon, a 
demurrer. , ii. 11. 

An attorney pleads non affumpjtt as to all 
except i/. 3i. 8</. and as to that fum, 
that he is liable to be fued for it in the 
county court of Middle/ex ; plaintiff" 
replies that tlie defendant is privileged 
from being fued there ; upon demur- 
rer judgment for the plaintiff, ii. 42* 

A term for 500 years muft^ be pleaded to 
be by deed. ii. 49. 

Trefpafs by the lord againft commoners 
for digging up coney-burro wa, plea a 
fpeciai juftification to abate uufauce^ 
demurrer, judgment for the pbintiff. 

Special pleading in ay?/\ fa* againft bail. 

ii. 61. 

It is a rule in pleading that where thcr 
plaintiff replies new matter, he malt 
conclude with an averment that the 
defendant may have an opportunity of 
anfwering the new matter. ii. 66 * 

The defendant, as to all but 10 guineas, 
pleads mn ajjumpjlt^ anda^ to that fum, 
he fays he is ready, and has always 
been ready to pay the fame, and brings" 
it into court, this is a bad plea and not 
iffuable. ii, 74, 

Whoever claims an eafement mu(l plead 
it fpecially. ii. 173. 

In debt on a bond with condition for the 
payment of money on or before fuch a 

' clay ; fl^^ of payment before the day, 
to wit on fuch a day^ is good, ii- 173. 

Where matter pleaded under a videlicet is 
or is not material. . ii. '^i^. 

The plea' of ««///>/ record muft be figncd 
by a ferjeant. ii. ^4. 

Declaration and pleadings in juare tm^ 
pedit. ^ ii. i74,yr. 

Quod cunty ISc, in trefpafs is well enough 
upon a fpeciai demurrer. -ii. 203. 

Leave given to withdraw the general iffue 
in . trefpafs and imprifonment, and to 

pleid 
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plead a f{>eclal juftification upon terms, 
and waiving privilege of parliament. 

ii. 204. 

In ajjumpfity defendant pleads his privi- 
lege of a 60th clerk in chancery, 
plaintiff r///rVj that the defendant was 
difcharged out of prifon upon the in- 
' folvent debtors adl, and afligned his 
office to the clerk of the peace for the 
benefit of his creditors, upon demurrer ^ 
judgment for the plaintiff; firft the 
defendant is concluded to fay he has 
not afligned his office, becaufe it appears 
by the replication that he has ; zdljy 
defendant ought to have alledged that 
he is aflually attendant on his office. 

ii. 228. 
Declaration in quare impedit^ the jJlaintiff 
makes title as truftee of \ term of 5cx> 
years under a fettlement in 1 706 ; the 
defendant the patron of the incumbent, 
pleads thut before the fettlement one 
A C.fentor was feifed, and 10 ^. 3. 
fuffered a recovery to the ufe of truftees 
for looQ years which is ftill fubfifting, 
and fays that nothing paffed to the 
plaintiff by the fettlement in 1 706, the 
defendant the incumbent makes title 

. under the pther defendant his patron as 
hehr in tail of P. C. juntory and tra- 
verfes that P. C. junior was feifed in 
fee as is alleged in the declaration, 

' and iffue is joined on that traverfe; 
the plaintiff replies t;p the patron's plea, 
and alleges that P. C. jwmr being 
•feifed in tail. 5 Ann. levied a fine with 
proclamations, whereby he became 
feifed in fee before the fettlement in 
1706, and that the term, of 1000 years 
is thereby barred for want of entry and 
daim, ^c, the defendant the patron 
demurs, judgment for the defendant, 
becaufe the parties to the fine at the 
time of levying thereof nil hahuerunt 
In advocattone, the faid term of 1000 
years being a fubfifting term, and was 
never devefted or turned to a right. 

Scire facias to (hew caufe why the plam- 
tiff fhould not haVe execution on a 
judgment; the defendant pleads that 
the plaintiff ** ought not to ha^e his 
a^loft, inftead of ought not to have exe- 



cution,*' and held well enough on df^ 
murrer, ii. 251. 

The court refufed to permit a defendant 
to add the pl^a of the ftatute of limi- 
tations, upon an affidavit that the de- 
fendant's attorney was not inftrufted 
what to pld^d at the time when he 
pleaded ^tne general iffue> in an ac« 
tion for deflowering the plaintiff's 
daughter per quod fervltlum amijit % 
this plea is not to be favoured, becaufe 
it does not go to the merits, but ex- 
cludes them, ii. 235. 

The title of a declaration made agreeable 
to the truth of the fadl, to let In the 
defendant to plead a dilatory plea, «i;/«. 
that Mr. Wilkes was out-lawed. 

ii. 2^5. 

Debt upon an arbitration bond, defen- 
dant pleads no aivard, plaintiff replies 
and (hews an award to pay 16/. los* 
and cofii, 13 c. and affisns a breach for 
nonpayment of the 16/. I Ox. only, and 
good. , ii. 267* 

Replevin for taking the plain tiff's cattle; 
avowry that the defendant took them 
damage feafaftt ; plea in bar that the 
place in which, ^c. is part^ of Eaft^ 
field, that the plaintiff is feifed of 10 
acres of land in B. and claims right of 
common in Eaft-field for a certain 
time, and put in her cattle ; the defen^' 
dant replies that there are in B, two 

' fields, Eaft and Weft-field, and that 
the owners thereof intercommon while 
they lay uninclofed for a certain time, 
that there is a cuftom to inclofe, and 
that fuch inclofure is freed from com* 
roon of any other perfon, and that the 
perfon fo inclofing, ./i'rr^^j' frees and 
difcharges all the uninclofed, from all 
common in refpedl to fuch land in- 
clofed, that he inclofed the place in 
which, ^r. whereby all the unin- 
clofed lands were freed from his right 
" of common, and that the place inclcSfed 
ought to be free from common of any- 
other perfon, and that the cattle were 
there of the plainfift's own wrono; after 
the faid inclofure^ doing damage ; tht 
plaintiff rejoins that flie put in the cat- 
tle till the defendant took theni of his 
own wrong, ?.nd traverfes the cuftom 

j; to 
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to inclofe; upon which traverfe ilTue 
is joined, verdi^ for the plaintiff; a 
new trial ordered for mifdireclion of 
the judge. ii. 269. 

Trefpafs for breaking and entering tne 
plaintift's houfe, and fearching for and 
carrying away his papers; the defen- 
dants juft'tfy under a warrant of a fe- 
cxtt^xy oi ^?Ltt, plaintiff replies^ de in^ 
jurtafua propria \ the jury find a fpe- 
cial verdid which fets forth that an 
, information was made before a fecretary 
of ftate, that the plaintiff was con- 
cerned in writing and publifhing the 
Monitory who thereupon granted a 
warrant directed to the defendants to 
feize the plaintiff and his books and 
papers, taking with them a conftabie, 
which they executed, and carried them 
before the Laiv Clerky who is ap 
pinted alTiftant to fecretaries of ftate 
by patent ; that the like warrants have 
frequently been iffued fince the Rcco- 
lut'ton^ that no demand was made by 
the plaintiff of a copy of the warrant, 
iior did he bring his aflion within 6 
months after the fafts done by the de- 
fendants ; after two foleran arguments, 
judgment for the plaintiff, that tiie fe- 
cretary of ftate's warrant is illegal, and 
that neither the fecretary of (late, nor 
the defendants the meffengers are with- 
in thtjiat. 24 Geo, 2. c. 44. ii. 275;. 

Tre/pafs for flopping the waggon of the 
plaintiff, and feizing and taking from 
the cattle drawing the fame a pair of 
iron geers ; the defendant /r<^r/^^x for 
JoU through the ftreets of Ga'wjlroftgh, 
in confid^ration of repairing divers 
ftreets there, and to diftrainvfor the 
fame ; the plaintiff replies de injuria 
/ua propria y and traverfes the prefcrip- 
tion, verdidl for the defendant, in arjeft 
of judgment, the prefcription was ad- 
judged ill, becaufe it doth not fay that 
he repaired all the ftreets there y and 
the plaintiff might be pafling with his 
waggon through a ftreet which he did 
. nor repair. ii. 296. 

Declaration for fuing the plaintiff mali- 
cioufly in an inferior court which had 
no jurifciiflion of the caufe. 

• ii. ^02, 505. 



Declaration for a malicious . profecutloil 
upon an indiftraent* . ii- 3ro< 

In trefpafs for impounding the plaintiff 's 
cattle and keeping them in the pound 
fo clofely confined together that by 
reafon thereof one of the beafts died ; 
the defendant pleads the general ifluci 
and ^dlyy juHifies that he took them 
damage feafant ; the plaintiff replies de 
injuria fua propria ; the jury found for 
the plaintiff upon the general iffue, and 
gave the value of the beaft in damages; 
upon the other iffue they found for the 
defendant ; adjudged that the dying.of 
the beaft in the pound is only Gra^va-^ 
merty and need not be anfwered in tref- 
pafs ; judgment for the defendant. , 

.' ♦ . "-SI?- 

Declaration for a mnfeafance and nrgli- 
gence againft a perfon imployedby the 
plaintiff to navigate his bojt with malt 
in it from fuch a place to fuch aplace^ 
and a count in trover joined, ii. 3 19, 

Declaration in a fpecial aflion upon* the 
cafe againft an attorney for negligence 
in the duty of his office, in hot caufing 
a perfon in prifon at his client's fuit to 
be charged in execution, by reafon 
whereof the prifoner was difcharged by 
writ oi/uper/edeas, . ii, 325. 

Debt, on a bond; 'the defendant's plea 
confeffes that the bond is his deled, but 
that before the 25th of O^oher 1760^ 
he was a fugitive, and in February 
1762, returned to take the benefit of 
the infolvent debtor's aft ; that before 
the aft he was indebted to the plaintiff' 
in the fum in the condition, who ar- 
retted him for it before^ he could take! 
the benefit of the aft> and being irt 
prifon in November 1'j6t, executed thd 
bond, and was difcharged, that on ^ift. 
of February I '565, he furrendered him- 
felf to the King's Bench prifon, and in 
March I'jSSf was difcharged at the 
feflions under the infolvent jdebtoi^s 
aft, wjiereupon he prays judgment, and 
that his perfon may be difcharged front 
the execution of the judgment ; upon A 
« general demurrer judgment was for thd 
plaintiff, becaufe the defendant had not 
furrendered himfelf and taken the be^ 
nefit of the aft within a reafonable thne 
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^fttr Ina tttwm frdm abroadj boT'^s 
arrefted and coritinoed in gaol &y6 
montfasy wheA be might have had llis 
hah*as corpus and furrchdered himfelf 
in order to take the benefit of the ^d 
a£t| much fooner than he did« 

ii^ 532i 533> ^f^^- 

Debt up(» a b(lnd> with' a condition, for 
the pajrdient of 550/. in one month ; 
the defendant prays oyer of the bond 
and condition^ and pUads that it was 
{ii^eA and executed upon a 'wtcked and 
torrupi agrtpmntf to flifle a pfofecution 
for perjury againft five perfons^ and 
concludes therefore it is toid in law. 
Upon demurrer this was adjudged a 
gcx>dplea« ii. 341 to 54.7. 

in feplevin, the plaiatiff'declares for tak- 
ing his cattle at M. the defendant 
pleads ivM Cf pit mods iS /brma; the 
^intiff at the trial proved the cattle 
were in the defendant's cuftody at "Af. 
stni the defendant proved they were 
originally taken at H. judgment for 
the plaintiff. ^ ii. $^4.. 

Where the ddendant pleads a (ham plea^ 
the court will not give him lea v^ to 
withdraw it and ^ead the ^neral 
ifiiie. ii, 369. 

Coveaant for payment qf naoney cannot 
be pleaded to be difcharged without 
deed. ii. 376. 

In what cafe accord and fatUfailion muft 
be pleaded to be by deed. ii. 86. 

Whether a r#//^<i^iff below can be pleaded 
in bar to tr^/pp/t m C, Ji ? ii. 86. 

Affumpfit lies for petit cuftoms. ii. 9^. 

Trefpafs for impounding the plaintiff's 
mare; the defendants plead damage \ 
fea/ant to the Kin^ in.hia foreft of 
Waltbam\ the plaintiff replies and 
ihews his right ot common in the place 
HI which^^f . the^efehdants rejom that 
the mare was mangy and doing damage, 
and therefore they took and impoanoed 
'bcr, becaufe (he was wrongfully and 
unlawfully in the foreft ; the plaintiff 
furrej^ns and traverfee that the mare 
was wrongfully and unlawfully in the 
for^ ; the defendants take iffue on the 
ira*verfo demurrer ztA joinder i the 
defendants rejoinder is a departure 
from their plea. ii. 96^ 97, ^c\ 



Whoever makes the firft i^ult in pteadli^ 
(hall hare judgment agaiiift him. 

ii. lod. 

Declaration' ia but and tfy^ and general 
iffue* ' ^ ii. id;>€^f. 

Nut tiel record is replied {to a plea of a 
recovery iii B, R, pleaded in bar,) and 
concludes with an avetaent^ held good* 

iikiij. 

The praftice, a» to being bound to plead 
iffuabljr an order of a judge* ii* 11 7* 

Declaration in dower; defendant pleads 
two pleas, I ft, ne uvpie decouple^ ^f. 
zd, ne unque fetfie que danger ^ plaintiff 
repl'tet to the fiiff plea, a decree in the 
cpurt oi arches that the demandant was 
the wife, and is the widow oS J. R. 
sxA joiz^ iffue as to the 2d plea : the 
defendant demurs to the repficatiotH to 
the firft plea ; and plaintiff joins lo 
demurrer ; n^mre facias is awarded on 
the iilue, and continuances on the ^^ 
murnr^ and final judgment is entered 
' for the defendant upon the demurrer \ 
no refpeft being nad to the iffue 
joined to the country. ii, 1 1 81 ^V. 

Copyhold lands muft be pleaded to ha'Vf 
been demifed and dtmifahle time §ut of^ 
mind by copy of court rallf and a cdpyU ' 
hold cannot be created within th& ttme 
of memory. ii.i2i^» 

Debt on a bond to indemnify the plaintiff 
from charges of a baftara child ; plea 
that the mother took the child awfly> 
replication that it hath fince become 
chargeable to the pariih, and the pbin-i 
tiff iuith been obliged to pay, ^c. re* 
■ joinder that the child was in the 
mother's keeping, and that it was n^dc 
in the defendant's power to take it-^ 
ifom her, the plea. held bad on dc* 
murrer, judgment for the^l«ii|uff. 

Covenant upon a leafe made by the r^^sDp 
mittee of a lunatic, will not lie for the 
committee* becaufe he cannat (by law) 
make fuch a leafe. ii. 1 gOp 

4ff'umpjit to pay plaintiff 2/. per tent, to 
procure a purchafer of the plaintiff's 
place of furveyor of the baggage of the 
port of London^ is bad> and Contrary to 
the (btuteaga^ the fak of offic$$« 

ii- »33* 
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A plea puis U damin continuance can- 
not be rejefted by the court if it be 

• verified by an affidavit, ii. 137. 
In zplea puis le darrein continuance tfaat 

defendant became a bankrupt, l^c. it 
mull be alleged that he hath con- 

.' formed, ^f. ii. 139. 

Ajfumpfit againft the defendant for money 
lent to a third perfdn> is bad, even 
after a verdift. ' ii. 141* 

Want of pledges cannot be taken ad- 
vantage of m error brought upon a 
judgment bv «/7 </jnV. ii. 142. 

Covenant, as neir upon a leafe for years, 

• and affigns for breach the luant of re- 
pairst defendant pleads that the leflbr 
was only tenant for life, and traverfes 
that the re^erjion was in him and his 
heiJrs ; thisds well pleaded. ii. 143. 

A fpecial adlion upon the cafe for falily 
and maltcioujfy fuing out a commiffion 
of bankruptcy, which was afterwards 

- fupcrfeded, is a very proper a^ion at 
law, though the lira Chancellor has 
power to give zoo/* damages by 
ftatufe. • . li. 145. 

Debt on- a bond, plea of payment before 
the day is ill upon demurrer, ii. 150. 

•Dqbt for an annuity granted, by the de- 

* fendant to the plaintiff in confidera- 
tion of faithful fervice> for her life, 
defendant craves oyer of the deed, 
whereby the defendant covenants to 

^ pay the annuity if the fame be per- 

* fonally demanded, and pleads that .the 
plaintiff did not demand the annuity ; 
upon demurrer thereto, judgment was 
for the plaintiff. ii. 221. 

Replenjtny avowry that <lefendanls were 
owners and occupiers of certain mef. 
fuages, and prefcribe lor, common in 
the locus in quo, and aVow damage fea- 
fanty this is a bad prefcription. ii. 258. 

In debt upon an obligation againfl the 
executors of an executrix, the defcn- 1 
dants plead fully^ adminifiered except ' 
goods to the value of tien }X)unds. The 
plaintiff replies and prays judgment as 
to the 10/. and further fays, tHat on 

. the day of fuing forth the original writ j 

• the defendants had goods of the tefta- 
tor to -the value of . the refidue . of the 
debt over and above the laid iqL and 



concludes with an averment j this wat 
held to be a good replication, though 
it was objefted that the plaintiff ought 

' to have .accepted of the 10/. and 
prayed judgment for the fame, and of 
affets in futuro quando acciderint\ or 
- ought to have replied fingly that de- 
fendants had affets in their hands ultra 
the Jo/. and to have gone to iffue there- 
upon, iii. 52, 56, 57. 

It is a fundamental rule, that where-ever 
a particular efiate is {deaded, it muft 
be {hewn, and derived out of and from 
ih^feejimple ; fee the good r^afoa for 
this rule. . iii. 72. 

Sec Account. \ iii* 115, 114. 

The defendant cannot pleadx^jsr njpumpjit 
to all the counts, and a ,tender as to 
part. . iii. 145. 

. See Trfiver/e and ^uare mfedit,^ 

iii* 234* 

Where you plead over you cannot objed 

to want of form. , . iii. 297., 

See Adminijlratiott* iii» 2. 

Ajfumpfit hy Jaci/on againft Harriot 
Fordy the plea in bar beginning thus, 
{ rijc*) and the faid- Ann White who is 
iucd by thenamjC oi Harriot Ford^ &ff. 
was held ill upon fpecial demurrer. 

^ iii. 413. 

Declaration m trefpafs for taking, driving 
and carrying away the plaintiff's hog. 

iii. 20. 

ift, flea not. guilty and iffue thereon ; 
2d. Plea in bar thi^t the defendants 
took the hog damage feaf ant » ibid* 

Replication to the fecond plea, that after 
the taking and impounding the hog, 
the defendants converted the hog to 
their own ufe. ^ iii. 21. 

Demurrer to the replication. ^ ibid. 

Joinder in demurrer. iii. 22. 

Declaration in an adion upon the cafb 
upon a. warranty of a mare to be found 
when (he was lame. iii* 40. 

Declaration in d«bt upon an obllg;ation 
againil the ex<^utors of an executrix 
of the obligor. iii. 52. 

Defendants crave and fet out the ay.ero( 
the obligation and condition, and hrilly 
plead payment by the executrix .after 

. the day. . ibid. 

zd. P/<fi7, that .the plaiptiffs^id theexe- 

, 3 cutrix 
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. Ctttrix did account together, and that 
Ihe was in arrear and indebted to the 
plainti^T in 466/. for which .(he gave 
. him a bond and a warrant of attorney 
to confefs judgment, which he re- 
ceived, had and accepted in full fatis- 
facflion of the money due on the bond, 

. which judgmen t was entered of record ; 
and a writ q{ fieri facias was executed 
upon the goods of the executrix for the 
debt and damages. iii. 55, 54. 

31/. Plea^ like the fecond, except diat it 

. doth not fet forth a fieri facias iffued 
and executed. iii. 55. 

/^h, Plea^ plene admtnifiravit except 
goods to the .value of 10/. iii« 55^- 

Heplication to thtfirft plea^ that the exe- 
cutrix did not pay the money after the 
day, and concludes to the countrjr. 

iiL 59. 

Replicatton to the fecond plea, that the 
plaintiff* did not receive and accept the 

. Dond and warrant of attorney to con- 
fefs judgment in fatisfadion; and 
cane lades to^be country* iii. ^6* 

The like replicatton to the third plea. 

ibid. 

Replication to the fourth plea. The 
plaintiff prays judgment as to the 10/. 
• in the defendants' hands ; and further 
fa]^s, that on the day of fuing forth the 
original writ, the defendants had 
goods of the teflator to the value of the 
i^due of the debt, over and above the 
faid lo/. and concludes with an aver- 
ment. ^ iii. 56, 57. 

Declaration in trefpafs ^uare claufumfre~ 
gerunt^ and trod down and confumed 
the grafs and corn, and reaped, cut 
down and carried away, &c. the grafs 
and com. ^ iii. 66. 

zd. Count for mowing, reaping, and car- 
Fying away, feTr. other graft and com. 

ibid. 

2d. Count to the like efied. ibid. 

ift, Pteuy the general iffue. iii. 67. 

2,d. Plea in bar, as to breaking the clofes, 
Spoiling the grafs, and eating up other 
grafs, and with carts, £5fr. fpoilmg the 
toil of the clofes, defcndan s fay, that 
one P. K. before the time when, ^c. 
was in titled to the faid clofes for the 
remainder of a t»rnv of nmety-nine 



years determinable upon the death of 
the faid P. K. who demifed the fame 
to the defendant J. W. to hold the 
fame for one year, and fo from year to 
year fo long as it (hould pleafe the (aid 
P. K* and the defendant J. W^ and 
the eftate and intereft ofthe faid P. K. 
(hould continue therein ; by virtue of 
which demife the faid 7. fV* entered 
and was pdflTeffed, the faid P. K. being 
then living, and his intereft ftill con- 
tinuing therein. And bcino; fo pofTef- 
fed the faid J. before the jimes when, 
13 c. ploughed and fowed the faid 
clofes with corn. And the faid P. K. 
after the faid J. W, had fo ploughed ' 
and fowed, and before he had reaped 
and carried away the coVn, and before 
the end of the faid ninety-nine years, 
and before the faid time when, ^c. 
died. And fo the defendants juftify 
the entering into the clofes and reaping 
apd carrying away the com, and ex- 
cufe themfelves for treading, Jsfr, a 
little pafs upon that occafion. iii. 67. 

The plaintiff demurs, and (hews for 
caules of demurrer, i/. That the de- 
fendants have not fet forth the com- 
mencement of the faid term of ninety- 

- nine years. zdly^ That the de- 
fendants have not (hewn that P. K. 
at the time ofthe demife to the defen- 
dant J, W. or before was poffeffed of 
the faid clofes, but only that he .was iW. 
titled thereunto. iii. 69. 

The defendants join in demurrer, iii. 69. 

Declaration in an adion k/l account againft 
the defendant as being tlTe furviving 
bailiff of the plaintiff. 

\fl. Plea in bar ; the defendant protefting 
that he never wa$ the bailiff of the 
plaintiff to render an account to him, 
but that S. S. was his fole bailiff; 
traverfes ivithout thth that he the de- 
fendant and S. S. were the bailiffs of 
the plaint!^ as he hath alleged in his 
declaration. iii. 74, 

2d. Plea in bar ; the ftatute of limita- 
tions, ibid. 

^d. Plea in bar; that defendant was 
governor of Fort Saint George, and 
that S. S. had the fole management of 
felling the merchandizes coimgned I y 
the plaintiff. iii. 7/. 

[ d i ] Replication . 
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RfpUcattoii to the firft plea takes iffue' 
upon the tfauerfe* iii. 79. 

Keplttautm to the fecond plea# ibid, 

Keplicaum to the third pica as to parcel 
of the goods, avcM that the manage- 
fiiertt 0? the coniigiliment wa» left to 
S. S, by agreemcm Detwiften tlie defen- 
dant and<S. S. as joint.fai^lots without 
the confcnt'of the plaintiff, and this he 
is ready to verify. ^ iii. 80. , 

iThe like Replication to the third j^lca as | 
to the rejidtie of the goods. lii. 82. i 

Rejoinder to the repltcation to the fecond j 
plea, that the account did not concern j 
trade' and merchandise, and thereupon 
the fecond iJJ)ie is joined. iii. 83. 

Rejoiftder to the replication to the third 

. pUu as to parcel ; the defendant fays, 
that upon delivery over of the g<»ds to 
S, S. all concern whatfoever oithede 
fendant in the care, trail and manage- 
ment of the goods ceafed ahd was at 
a^end. iii. 84. 

irhc like tejdittdef to the repUcafion to 
the third plea, as to the fefidttf of the 
goods, iii. 85. 

Surrejoinder as tO parcel of tht goods, the 
plaintiff fays, (hat upon deliviery over 
of the goods to S. S4 all concern of the 
defendant in the care, truft and nia- 
nagement of th^ goods, did not ceafe 
nor was at an end ; and thereupon the 
third ijfue is joined. iii. ?6r 

The likcyirrr^Vz>iiVr as to xhtre^dtte of 
the goods, and thereupon the fourth 
iffuc is joined* iit, 8*7. 

Verdift and judgment ^uod computet.. 

iii. 98. 

Auditors affigned and donfinuancc^. 

iii. 8<^ 

ftea before auditors* thid^ 

Demurrer to that pica. -^ iii. 92. 

Joinder in dennurren iii. 93, 

Continuaneei by €uria advifate Hjuh* . 

thid* 

Final Judgment lor th^ pkintifff iii. 94. 

Satss^ftion acknowledged^ ^ ' ihid» 

A declaration in cafe againft certain juf- 
tices of the peace of Surry, for refuijng 
to grant a licence to the plaintiff to 
kcepaninnandanalehoufe. iii. 123* 



DeeUratipH with a eontttmanJs ptitn 
el'au/a freretunt^ etptrunt, et a/p^rta-^ 
1/eru^tf \sc, iii.. t ay. 

tfi. Comt, for breaking; and entering the 
plaintift's dofes, fpoiling the grafs and 
com, aitd with eattle, Wf» and foi 
mowing, cutting and carrying away 
the fame, and with carts,* Cffr. filing 
the plaintiff's foil. iri* 118.^ 

td^ Count, for mowing and cutting graf» 
and colm of the plaintifi> and carryins; 
it away. ibid* 

'^d. Count, for taking and carrying away 
other grafs and corn of the plaintifT. 

Hid. 

ifi. Flea. Not guilty, to the whole de- 
claration, iii. 129. 

xd* Flea. As to* breaking imd entering 
the clofes in the declaration, treading, 
^r. the grafs, and eating, l£c. the 
other grafs* with cattle, and with carts, 
ISc. fpoiling, ^c. the foil ; defendants 
plead in Iwr, that befott any of the 
times when, 13 c, one C //• was feifed 
in fee of the clofcs in which, Wr. and 
by indenture den^ifed the fame to J. K. 
for* nincty-.nine years, if P. K. and 
M, k. or either of th^m ftiouW fo long 
livci to begin immediately after the 
death of E, M. &c. whereby y. K. 
became intitled to the faid doies, ex- 
. j5eftant on the death of E. M, Wr. that 
afterwards, and before any of ^e 
times wh^n, ^c\ the faid E. Af. died, 
i^c. and J. K. afterwards entered 
upon the faid clofes and was pofleffed ^ 
and the faid M. K, afterwards died. 
And the defendants further fay, that 
y. jr. afterwards and before any of the 
times when, ^c. made his <will and 
the faid F. K. his executor, and died 
pofeffed of the faid clofes ; by which 
F. K. entered and was poflbifed ; and 
before any of the times when, ^c . de- 
mifed the fame to the deftnc^ant J. W* 
for One year, and fo from year to ycat 
as long as the eftate of P. K, IhOuld 
continue. By virtue whereof 7. W.. 
entered and was pofTefled, and duriiig 
the life of F. K. ploughed and fowed 
the cldfes with corn, 6fr. and before 
the feme was ripe and fit for reaping, 
P. K, died* wIiereupoA hu faid de* 

mtfe 
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. Txakto ^m W. ecBt&d, an4 he deli- 
vered up pdi&fiipn to the plaintiff to 
whom the fame belonged 4 and when 
^he corn was ripe, the defendants en- 
tered and reaped* &c. and fo excufe 
the treipafs by taking the tmhUments, 

iii. 129. 

fieflkatm to the plea in bar, as to part 
of the trefpafs, nj\%, in Wall Farit ^nd 
The Thrtt Pieces ^ the plaintiff* con- 
feifes that C. fi, was feifed m fee, and 
4dl the reft of the plea until the time of 
delivering up po&ffion to the plaintiff' 
t£ the clofes m which, &ff^ but the 
plaintiff* further fays, that in the faid 
leafe from C H, to J. K. it is provi- 
ded, that if the {aid J. K Iho^ld kt 
xhe premifes otherwife tlian from year 
to year, and /iis/ only to pafturc. and 
«iot to tillage^ it Ihould be lawful for 
C //. and nis heirs, ^c. to re-enter* 
Ajid the plaintifffur^r fays, that the 
laid C- i/. after making the faid kafi?, 
and before say of the times when, l^c. 
JDciag feiiled in fee of the rewerfion^ 
"made kis wiU and devifed tihe fame to 
one W. H» in fec^ and afterwards 4ied 
,fo feifed; whereby W^ H* became 
feifed,. and before the firff ;dme wtien, 
&r. bargained ai^d fbkl^ the plaintiff, 
by virtue whereof and the llatuce of 
ufes, tJbe plaintiff was poffeffed of the 
re*verfion\ and being fo pofleffed^ the 
faid W. /f. releafed the picmifes to 
the plaintiff in ^^hy virtue whereof 
«nd thcftatute gfufes, the plaintiff was 
fei&i in fee^ and was fo feifed at the 
time of the endij^ of ^ Icafe to the 
faid 7- ^- a^ ^hat P. K* had no 
iUtnce from C H* to i#/ the clofes to 
xhz defendant J. W. to ullages fothat 
y. /r. wjPongfuUy ploughed, -^r.' and 
that the defendants of t£eir ow^ >vrong 
<did this prt of the tre^)afs in the de- 
claration • And this, &4C iii« 1 3 2 . 

Axid as to the fame plea in jbar as to 
breaking, 13 c- t^ reJdue^X the faid 
clofes, the plaintiff replies, and con-j 
fd&s that C. H. w;is feifed in fee, and 
the reft of the jple;a until the' delivering 
up po0effion o\ the xefiduejc^ the clofes 
. to the plai^itjiff ; ^ut further fays, that 
ilieflaiAtiff before a^iii i»t th? ^ of 



the faid leafe of ninety-nine years, and 
Before and at the time of the defendant 
y, W,*% quitting pofleiTion, was and 
ftill is feiled in fee, and that defen- 
dants of their own wrong did the trrf- 
pafs ; and tra<ver/eSf <w'tii3QUt ihhf that 
P^ /T, was living at the time when 
J. W, ploughed the dcies and fowed 
the fame wiui corn. iii. 1^6. 

Rejoinder to the firft part of the nplua^ 
tiott, cQnfeffbs the fro-vS/b in the leafe 
for ninety. nir>e years, and that C- IL 
devifed the reierfi^u xs> W» H, and 
that Wf Hm bargained, fold and re^ 
leafed the fame to the plaintiff, and 
confeffcs the firjl part of the replica^ 
tiott ; but the defeodajus further fey, 
that ttie plaintiff did not re-enter dur.. 
ing tlie term fubfffting ; .and this he ii 
ready to verify, ^^« And as to the 
$iifer pari Qjf the repUcationt the defen- 
dants fay, that at the time of pbbghinff 

. and fowing, l\ K. was living, and 
conclude to the country ; and there- 
upon, iffue is joined* . . iii* 137* 

The plaintiff demurs generally to the re^ 
joinder, as to the clofes called Wall 
Park and Tbe Three Pieces ; and the 
4^fenda^t3 join in demurer* iii. 139* 

Pethraikn m eiepi^in^ for taking the 
plaintiff's cattle, iii, 155, 

V?. Cpgnizfftne* The defendant, as 
bailiff to y. fF' S, ackjiowledges the 
taking (the cattle in th^ place in which, 
t^r. becaufebe fays, that the place is a 
wafte or common of forty ac«8 in the 
f arifh of IT. and manor of ^# and that 
within the manor, from time whereof 
13<. tliere has been another common, 
called fF. D. of whkh manor the faid 
7^ W. S, at the fei4 UH*e when, &c^ 
was feifed in fee, and prefcribes in a 
inig efiate for a €Qurt A'^'/, and that there 
bas been a cvfiom for the court leet to 
n^e by^'hws jfor the pefervation of 
tltit commons wiethin the manor, and to 
impofe penalties on the farmers and 
tenants <M the manor, for breach thereof; 
and that the faid ^. W, S. and all 
thofe, l^c. from time whereof ^r. 
have demanded, received and taken 
from the perfons offending againft fuck 
bje^latwSf 
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hye-lanvsy the penalties incurred for 
breach thereof; and on non-payment, 
to diftrain the cattle of fuch farmer or 
tenant in any place within the manor ; 
and that at the leet held after Michaeh 
mas 1764, a iye-ia^v;sis made, which 
is {tt forth with a penalty for breach 
thereof) and for afting contrary to that 
hyedatv- and all former tyeJanvsy and 
that the plaintiff was guilty of a breach 
of the 6yeJa<Wy whereby a penalty of 
'35/. was forfeited to the faid J, JV, S. 
and the fame not being paid upon re- 
queft, but being in arrear, the defen- 
dant as bailiff to J. W. S» diftrained 
the cattle in the place in which, ^c. 
bebg within the manor^ and juftly, 
^c. iii. 156. 

2d. Cognizance is like the firft, except in 
laying the cuftom to make bye4anm a 
little different from the firft. iii. 158. 

id. Cogn't'z.ance is different from both the 
others, >n laying the cuftom to make 
bye^lanxjs, iii, 160. 

The plaintiff demurs to all the cogniz- 
ances, generally i iii. 162. 

The defendant joins in demurrer, iii. 1 63 . 

Declaration in cafey for fpeaking the fol- 
lowing words of a member of parlia- 
ment, [nji%.) " lexpeAed to have met 
<* George Onjlonuy but find he is not 
** here, for which I am rather .forry, 
*' as I came here with an intention to 
*' have told him my opinion of him \ 
'< and if he would have -waived his 
** privilege, I would have waived my 
** • gown. I know him very well ; I 
** have carried letters from Mr. Onflow 
«^ to Mr. Wilkesy full of profeffions of 
*< friendfhip and fervice, which were 
*^ never kept; nor indeed is it to be- 
. « wondered at, fince it is notorious he 
*^ never kept his word, unlefs where 
" his own inte eit was concerned. As 
** to the inltruding our members to 
<« obtain redrefs, I am totally againft 
*.* that plan ; for as to inftrufting Mr. 

" *< Onjloivy we might as well inftrudl 
** the winds ; and ftiould he even pro- 
" mife his affiftance, I (hould not ex- 
•f peel him to give it us.'* iii. ) 78. 

zd. Count, ^[ As to' the inftrudUng our 



" Members to 'obtain redreft, I am 
« totally againft that plan ; for as to 
" inftrudling Mr. Onjlonvy we might 
« as well iriftruft the winds; and 
** (hould he even promife his afliftance^ 
^' I (hoAld not expedl him to give it 
" us." \ iii. 179^. 

The entry of an habeas corpus dire^ed 
to the Lieutenant of the Ton^er of 
London^ to have the body of Bra/s 
Crojlyy Efq[. Ibifd Mayor of London^ 
before the juftjces of the bench at Weft^ 
minjlery with the return thereof by the 
deputy lieutenant of the Tonvery and 
the judgment of the court thereupon. 

iii. 1 88. 
Declaration in cafe by bill againft a mem- 
ber of parliament upon a writing fup, 
pofcd to be a bill of exchange drawn 
by the defendant, according to th^ufage 
and cuftom of merchants. iii. 207, 
Declar/ition againft the defendant for not 
indemnifying the plaintiff who became 
his bail in an aftion in B. R. at his 
inftance and recjueft, and upon the de- 
fendant's promife and undertaking to 
indemnify him. iii. 262. 

The defepdafit pleads that he became a 
bankrupt, and that the caufe of aClion 
accrued before he became fuch. 

iii. 264. 

Declaration for difturbance of common of 

pafture. iii* 278, 

Tleay not guihy. iii. 280. 

Declaration in trover. The plaintiff* 

claiming a right to cut and take ru(he§ 

on a common, cuts five or fix loads 

which the deficndants take and carry- ' 

away, and jointly convert to their own 

ufe. Defendants plead not guilty. 

Hi. 1^2^, 
Declaration in cafe upon an agreement in 
writings that the plaintiff Ihould build 
zyard in the defendant's clofe, and lay 
out not lefs than 20/. thereupon ; and 
that the plaintiff (hould enjoy it forhis 
' life ; the plaintiff avers that he did 
build the yardy ^c, and enjoyed the 
fame for fome years as an eafementy 
and afligns for breach that the defen- 
dant wrongfully and injurioully ob- 
ftrufted him in thp enjoyment of his 



faid ea/ement* 



iii. 348, J49. 

2</. C/iUHt 
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2^. Count in trtmer. iii. 351. 

Dedaratton in //-r^/ upon an obligation by 
an admintfiratrix. iii. 380. 

!>?. Plea. Non eft faaum. ihld. 

t.d, Pha. Craves oyer of the condition 
which is to pay WtlVidm Cooke his ex- 
ecutors, i^c. Ss. a week during; his life 
and his wife's life and the iundvor ; 
and for the performance of articles of 
agreement which are fct forth"; where- 
upon the defendant pleads payment of 
ihc 8s^ a week atccording to the con- 
dition of the obligation, and the arti* 
cles of agreement, iii. 380, 381, £ifr. 

^d. Plea to the like effeft with little 
variation ; but the defendant fays, I 
that the plaintiff hath not done fome \ 
fad^y xontrary to Ihe faid' articles of , 
agreement. " ^ | 

Replication to tht/econd plea in bar con- , 
eludes to the country. iii. 385. | 

The plaintiff demurs to the third plea as | 
being bad in point of fubQiance* ibid. ' 

Joinder in demurrer. iii. ^^6. 

Declaration in cafe, upon feveral promifes 
againft Harriot Ford ; the defendant, 
by the name of Ann White who is 
fued by the name of Harriet Ford, 
pleads nonage. 

The plaintiff demurs fpecJally. iii. 413, 



Declaration in cafe againft carriers for not 
taking care to carry goods from Bir- 
tningham to London, and to deliver the 
fame to iS. J. for the plaintiff's ufe ; 
breach of negligence affigned. iii. 429. 

ij. Count, the like breach. iii. 430. 

3</. County breach of promife affigned. 

. ibid, 

Tnvo pleas, not guilty, and did not pro- 
mife. '* iii. 43 1 . 

Declaration in cafe againft x\ic pojimafter 
of Ipjhvichffov wrongfully keeping and 
detaining the plaintiff's letters direfted 
to him an unreafonable time, which 
the defendant ou^ht to have delivered 
to him. iii, 443. 

Pleir, Not guilty. ^ iii. 444. 

Delaration in cafe for difturbing the 
plaintiff in his right of common, and 
right to cut and take rufhes upon the 
coromoh for litter for his cattle, by an 
9iiclent cuftom. '- iii* 450* 



Declntction in cafe againft defendants pa- 
viors under the commiffioners for par- 
ing the ftreets, for raifing the pave- 
ment in -the front of the plaintiff's 
houfes in Gravel-Iantt by which tlic 
paffage and lights to the houfes wftre 
obftrufted. iii. 46 : • 

Stt Common and Commoners. 

iii. 4^84 
Entry of a writ oi habeas corpus hy ftat. 
32 Car. t. direfted to the luarden of 
the Fleet, to bring into court a prifoner 
committed by certain commiflloners of 
bankrupt, with the ivarden's return 
thereot. iii* 420. 

Count in quart impedit (tts forth that plain- 
^ tiffs were feifed in fee of the advo^w. 
Jonoi All'hallotvs Honey -lane in grofs ; 
that in March 1663, they prefented 
Thomas Hutchit/fon, who was admit tedj, 
^c. that the Archbijhop of Canterbury 
was feifed /» fee of the ad<iw<wfon of 
Saint Mary le Boiv in . grofs ; andl 
that William Juxon then archbijhop in 
OClober 1762, collated George Smal- 
'woody that the fame archbijhop wa; 
feifed of the adtjonvfon of Saint Fancra-^ 
Soper4ane in fee in grofs ; and in 
June 1662 collated Samuel Dilling^ 
ham ; that the three churches were de- 
ft royed by fire ; and thereupon by a 
JIatute of 21 Car. 2. it was enaded 
that the three parifhes (hould be uni- 
ted, and that Boiv-church ihould be 
the parifh church of the three parifhes, 
that the refpedive patrons of the three 
churches fo united flioyld prefent by 
turns to that church only ; the ftrft 
prcfentation to be made by the ptron 
of fuch of the faid churches, the en- 
dowments whereof were of the grcatcft 
value; by virtue whereof the arch- 
bijhop and plaintiffs became feifed of 
the ad'VOixJon of Bonjj-church snd the 
other two in fee as of one in grcfs, and 
intitled to prefent to Boijj^church afore- 
faid. That after the Jiatute the 
church of Bo^ became vacant by the 
death of George Smahvood, and Arch, 
bifhop Sancroft in 167Q collated Ti- 
mothy F tiller \ that the church became 
vacant by the death of Fuller^ and 
Arcbbiflaop TilUtJon in 1693 as \a 

his 
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.'his fttimd turn coIkte4 Samuel Brad- 

i Jpirdj who was afterwards created hffiiop 

• of Rttchefier ; and th? church thereby 

becaine yacantj whereby King George 

the Firft by his prerogative on the loth 

, otjuly 1 72p, prefente4 Dodlor Samuel 

JUtfle to B9^-church with the other 

two chorcbes who was admittedj^ ISc. 

aod who was afterwards created h'tjhop 

oi Saint 4fupb^i whereupon King 

, George the fecond on the loth oi April 

1 744^ prefent^d Dodor NriAtton in like 

manner Vvho was admitted, ^r. that 

afterwards the church became vacant 

by the refignation of Doftor Ne^wtouy 

and i^ yet voidi by reafon whcfreof it 

belongs to the plaintifis, in their turn^ 

being the third ^ to prefent a fit perfon, 

but the defendants hinder them. 

iii, 214. 
The archbifliop one of the defendants de- 
murs generally, to the declaration, 

iiii. 2i^\ 
The other defendant pleads that he is 
parfon of the church on the urefenta- 
tion of the arcbh'ijbop ; that the plain- 
tiffs ought not to have their aftion. 
. He admits the plaintiffs were feifed of 
Ml'haUiywt Boney-lane^ and prefented t 
Hutchinfon\^t the archht/h/tp was; 
feifed of Soao^ciurci, and collated 
Smalfwaod; that the archh'ijhop was 
feifed of Saittt Pancras^ SQper4aney 
. and collated Dillingham ; that the 
three churches were burntj and that by 
\}d^Jiatute it was e^adkd as in the de- 
claration; and that thereupon the arch^, 
Y^Jhof and the plaintiffs became feifed 
and mtitled to prefent as in the decla- 
lation^ and that Boiu^church became 
vacant by the death of SmahvAood^ as 
in the declaration ; but this defendant 
further fays, that Bo^-church was o£ 
greater value than either cf the other 
two churches ; and that the church of 
Ml-hcllo^s Hmej^aitf was oi greater 
n;alue than Saint Pancr.as Soper^lane^ 
wiz,* of fo much refpeftively per annum\ 
by reafon whereof the archh]fitop for 
the time-being became, intitled to pre- 
fent to BonJb^chur^b in the fr^ iuruy 
the plaintiffs in the Jeqond tum^zxA 



the archhijhop iniht third turm. That 
true it is that 4rchbiJbop Sancroft^ on 
the death of Smaliuood^ did in his j^rfl^ 
turn collate Puller ; and that the 
church became vacant by the death of 
Puller I but that thereupon, according 
to the faid Jlatute^ it belonged to the 
plaintiffs to prefent m^xxficand tum^ 
but that Archbijhop Ttllotjon collated 
Bradford by ufurpation. That Brad^ 
ford being in the faid church wat 
crentei bi/bop of RocbeJlerfZnd King 
George the firft prefented JDodor Li/le^ 
who was admitted, ^c. -and Do^or 
JLiJle being fo clerk of the faid church 
was created bijbop 4>f Saint AJaph and 
King George the Seamd prefented Doc^ 
tor Ne<wton who was admitted^ Hc^ 
and afterwards the church became va-. 
cant by the refignation of Dodlor Ne^^ 
tony by reafon whereof it belonged to 
the prefent arcbbi/bop to prefent in his 
third turui and that thereupon he coU 
lated this defendant before the iffaing 
of the plaintiff's writ, by reafon whercn 
of this defendant is ftill parfon irnpar^. 
fonedi and this,^ ^c. wherefore, t^c. 

iii. 21 7« 
The plaintiffs join in demurrer with tho 
archbijhofy and pray judgment and a 
writ to the i/^o/, iii. 220, 

The plaintiffs, as to the plea of the other 
defendant fay, they ought not to be 
barred, becaufe/r<?/^/jrf that All-haU 
Ivixis Honey -lane was not at the time 
of making the izv^ftatuU d gteater 
<valae than Saint Pancrat ; protefiiug 
alfo X^X. Archbijhop Tillotfan did.no| 
^-^ufurp upon the plaintiffs. For replica^ 
tion tht plaintiffs fay, that the diurch 
became vacant by the refignation of 
-Dodpr Netwton, and it belongs ta 
plaintiffs to prefent in their third turn j^ 
yet the defendants hinder thero, ivitb^ 
out this that it belonged to the plain- 
tiffs to prefent at the fecpnd turn when 
the church became vacant by the death 
of Puller as this defendant hath al** 
leged in his plea. 
The defendant [the incumbent] demurs 
to the pilaintiff 's replication, and ftiews 
ibrfpecial caufe that the plainuffs have 
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not trvoitfii anjr nuoter offaB aU 
kged in thr plea* but have trm^rfed 
matter efUtv* ^ iii^iai. 

The plaiiiti& join in demorier. ibid, 

Cpant m ouare impeiit fets forth that the 
plaintias were feifed cf the advovffiut of 
ifae church in groTf, and the ^me being 
vacant in 1 76 j;, the7 presented Dodor 
Burioni that in 1 7 7 1 the dwrch became 
Toid by the death J^o&ot Burtfitti and 
Is ilill void, and it now belongs to the 
plaintiffs to prefent thereto, but the 
defendaiit$ Under them* iii.468« 

Th^ bUhop pUads that he claims no right 
bnt as Qrdinarjn iii* 469. 

The incumbent pleads that he u par/on 
imfaffanee on the prefentatioo of the 
fufint King whofe tide is deduced 

, from Kine Charles the'Second^ and that . 
the church being vacant by the death 
of Doftor RurtoHy his frefent Miuefty 
prefented the defendant the incumbent ; 
•without thif that the plaintiffs were 
feifed of the adn^vw/m as they have 

• alleged, iii. 469, 470. 
fjflication tb the plea of the biftiop, but 

writ tt> the bifliop to ftay until the plea 
be detennined between the plaintiffs 
and the incumbent. — Iffue is alfo taken 
upon ' the incumbent's tra^verfe^ and 
joined, ajad a 'venire facias awarded. 

iii. 472. 

The jury find a fpccial vcitdift. 

iii. 473 to 483. 

Peclaration in trefoafs for breaking and 
entering thfe plaintiff^s houfe, and con- 
tinuing thane for fix hoars, making a 
great diftorbance and afety thctein, 

. and wrenching and forcmg open the 

■ dofet.doors, drawers, chefts, cupboards 

• and cabinets of the plaintiff and the 
goods, chattels, wares and merchandizes 
of the- plaintiff there found, ^ toffing, 
tumbling, damaging and fpoiling, to 
the plaintiff''6 damage. iii* 292. 

The defendant demurs, and fi>r caufes of 
demurrer fliews thcfe (vi«.) for that 
the plaintiflf hath not fpecified the 
goods and dmttdsy ^<* fuppofed to 
have been toifed, tumbled, damaged 
and fpoiied : and fiv that the charge 
cf wrenching and forcing open t£c 
^pfkedoors^ drtwerS|Che£!| c^boards 



and cabinets is not alleged with fufi* 
cient certainty, (to wit) for that it is 
alleged that defendant wrenched and 
forced open the faid clofet.doors» 
drawers, iSc. and for that the number 
of the clofet- doors, drawers, ^c, it 
not fpecified. iii. 292, 29 3» 

The plaintiff' joins in demurrer. 

iii. a93* 

Declaration in trefpafi for an aflault 2jA 
putting out the plaintiff'^s eye with a 
lighted fquib confiffirig of gunpowder, 
fyr. iii-403» 

Declaration y\ debt upon an obli^tion 
againft one pf the fureties therein for 
honefly and fidelity of a broad-clerk 

■ to a brewer. iii. 530. 

The defendant craves oyer of the condi^ 
tion, which is fet. forth, and//<ir^j firft 
that it is not his deed. iii. Cji* 

"Repleads zdljj That at the time cf the . 
making the obligation, the plaintiff' 
carried on the trade of a brewer on his 
own account only without a" partner, 
and until fuch a day and year, when 
the plaintiff'entered int6 partnerihip in 
die trade with one J. D, and that all 
the time the broad-clerk fetvod the 
plaintiff" alone^ he ferved him honeftly, 
and accounted to him juftljr. 

HiepIakitiff'nj^/rV/andaffigQs a breach 
of the condition, that the broad dcrk 
received fiidh a fum of money on the 
partncrihip account, and did not ac 
count for arid pay the fame to thepart. 
nen or cither <» them* ^ iii . 5 34^ 5. 

Denmrer to the nplicaiioii, sund a jojfi- 
dcr in dcmuner. iii. 53<- 

Judgment for the defendant that the 
Itfcsich tffigned at not within thie om- 
dition. Hi. 539* 

D^eiaraisoa in 11 writ of right patent* 
Flea d)e general ifT^e, whereupon th& 
jRT^ 18 joined i^peoa ifae mere ri^t. 

The whole proceedings in a writ of right 
patent. iii* (41 to $64. 

See Scire faciasy Tra<ver/e^ Jurifdi&ion^ 
Departmre, ASim ^ tie Cmfe^ Re^ 
flevirii Variattf^ Marriage, Prin;iUgem 

Fleooes. 
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Pledgbs* 

Pledges to profecute may be found at any 
time pending the fuit. i. 226. 

Poor. See Settlement. 

Portions. 
See Power and Authority. 

Possession. 
The pofiefTion of tenant at will is the prf- 
femon of the leffor. ^ I77' 

Postmaster. 

An aftion upon the cafe lies againft a de- 
puty poftmafter for wrongfully keeping 
and detaining the plaintiff's letters di- 
rected to him, an unreafonable time, 
which the defendant ought to have de- 
livered to him at his place of abode in 
Ipfwich gratU^ iii. 443. 

POSSESSIO FRATRIS,,&C. 

Some doftrine upon this fubjeft. 

iii. 516 10528. 
Sec He'tr. 

Power akd Authority. 

Power under a marriage fettlcmcnt to 
give to the children of the marriage in 
fuch (hares, \3c. and for fuch eSate, 
l^e, if there be but one child of the 
marriage, fuch child muft have the 
whole eftate which was fettled, ii. 536. 

U/urped f owe r {^ whtther a houfe burnt 
by a mob is a burning by an ufurped 
power within the meaning of a policy 
of infuraftce. ii. 363. 

Power under a fettlement to appoint to 
the children of the marriage is ftridlly 
confined to thofe children. ii. 369. 

A father having a power to appoint por- 
tions to younger children, to be raifed 
at all events, cannot annex a condition 
to the appointment of any child's fhare. 

i. 224. 

Power whether properly executed, i. 270, 

Practice of the Court. 
Pr$iAice as to plea in abatement, i. 16. 



A (ham plea b not a fpecial plea. i. 29* 

Where bail b filed there mu(l be a plea 
demanded in writing, altho' a notice 
to plead be upon the declaration. 

i. i|4. 

The defendant muft take the declarattoi^ 
out of the office and pay for it befbre 
the plaintiff's attorney is obli^ to 
receive his idea. ^^^JS* 

Leave to withdraw non eftfaBuvty and to 
plead the flatute againft gaming. 

1. 177. 

After time given to the d^nidant to juf- 
tifv his bail^ and a rule to plead iflb^ 
ably, tf^. a plea of recovery in J5. R. 
was fet afide with cofts.. iii. 53. 

•' See title Notice. iii. 14.7. 

A Declaration on a fcirefaeiat to revive 
a judgment returnable the lad return 
of a termj may be intitled of the fame 
7^nw generally*. iii. 154. 

Prerogativb* 

S^ Acl*vow/on. ' iii. 221. 

See Baily Imparlance^ 4jfldan)itt Amend', 
mentf Attornejy Continuance^ Cofis^ 
Damages, Debtor to the King, Decla^ 
rations^ Error, Fine of Lands, Infant^ 
' Inquiry, Judgments, Jnrijdi&ivt, 
King's Bench, Abatement, Money int9 
Court, Motion, 8cc. Nolle profequt, 
Nonjuit, &c. Notice, Oath, Oyer^ 
fleas, fledges, Fr\fon, &c. &c. &c. 

Prescription, 

Prefcription to have three bu(hels' of 
barley out of every (hip's caigo brought 
to a ^uay to be ^xpor^ed is good and 
certain. i. 9 r. 

See Fleas, Scc^ ii. 96, 296. 

Prison and Prisonssjs. 

In a declai:ation againft a prifoner in cuf- 
tody of the (heriff it muft be alleged 
at whofe fuit he is detained, purfuant* 
to the ftatute 4. ^ 5 /T. ^ AT. r. 21. 

• i. »2o. 

A perfon who was committed by a fccre- 
tary of ftate, having been in priibn 
two years and no profecution againft 
him, difchargedoutof cuftody. 1.254. 

If a prifoner appears in perfon^ he is bound 

to 
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to pay for the ifiue book upon the de- 
livery thereof; otherwife it he appears 
by attorney. li. ii. 

The prifoner having, by pleading to a 
/ctrefaciaSi prevented the party from 
charging him in execution within two 
terms, fhall not take advantage thereof 
to be difcharged out of cuftody by a 
fuperied^as. ii» 378. 

A prifoner brings a writ of error, the 
piaintiffis not obliged to charge him in 
execution, the fecond term after the 
judgment. ii. 380. 

While a treaty fubfifts between the plain- 
tiffand the defendant who is a prifoner, 
the i^intiflF is not obliged to declare 
againft him within two terms accord 
iDg to the rulfs of the court, iii. 445. 

Privilege. 

Whether a gamekeeper to a peer be pri- 
vileged from arrelts. i. 278. 

A member of parliament is privileged 
from arrefts in all cafes except tre^on^ 
felony and breach of the peace* ii. 151. 

A plea of privilege of a fixtieth clerk in 
chancery was over-ruled, becaufe it 
appeared he was not attending his 
office. ii. 228.' 

Bee Attorney. ' 306. 

P/easy &c. ii. 325. 

Prize-monet. 

A captor might before Jiat, lOf Ge9, 2. 
legally affign his Ihare of a prize be- 
fore condemnation. ' i.2ii. 

Contradt for fale of prize-money fct afide 
on the fix>t of impofition and public in. 
convenience, i, ^^29, 

Process and Service thereof* 

There is no occa£on for notice to appear 
upon a copy of procefs fcrrcd wiiere 
the debt is above lo/. i. 22. 

Service of procefs, where it is doubtful 
whether the place wheie it w?s fcrved 
is in London or Middle/ex. i. 77. 

Procefs ferved without the defendant's 
nam^tp the notice at the bottom is 
bad. i, 104. 

Service of procefs upon the return day 
tjicreof is regular, ii^ 25^. 



You cannot take any advantage of the ir. 
regularity of procefs without having it 
returned and before the court, iii. ^^^ 

The reafon why procefs for and againft an 
attorney is made returnable on a day 
certain, is becaufe of his daily attend^, 
ance in court. ^ tbid'. 

The plaintiffdeclares in an a^ion qu\ tam^ 
(!fr. upon a cap'ta; ad refpondendum fued 
out in his own name only, and well 
enough. iii. 141. 

Profert* 

A profert of an affigi^ment of ,a bail bond 
is not neceflary. i. 1 2 ( . 

See title BilU of Exchange and Promlf 
fory Notes* iii. 1. 

Axx aflignee of a leafe^ aillgned to him b^ 
an adminiftratbr is not cmliged to mak«- 
a profert in curiam of the letters of ad- 
miniftration. iii. ;• 

Cafes cited to (hew where a perfon io 
pleading is or is not obliged to (hew to 
the court a deed in writing. ihid. 

Prohibition. 

Touching a pew in the church. i. 17. 

To the fpiritual court of Brifoi for cal- 
ling a woman ftrumpet in th^ city of 
BrlftoL i. 62. 

Where there are fcveral part-owners of a 
fhip, the owners of the Icfs (hares may 
aneil the Ihip in the admiralty, and 
compel a fecurlty to be given by the 
others before they fhall be permitted tp 
navigate out of port. i. loi. 

In prohibition, the iiTue laid upon the 
plaintiff who did not appear at the trial, 
the defendant puts in his record, ejiters 
Jnto the merits, and takes a verdi^l; 
this is irregular, for the plaintiff ough)t 
to have been called and nonfuited. ' / 

i. 3.cc^. 

A pilot is a mariner, but cannot fue ih the 
court of admirahy if his work wps 
done within the body- of the county ; 
as for piloting a (hip from Sea Reach ib 
Deptford'^ fo a prohibition was grant|td. . 

li. 2.64. 

Prohibition to a fuit in the fpiritual court 
for marrying without bans or licencCs^ 

^ ' ' ii-T^f 

: ' Property. 
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Peo^wltt* 

Tbe fabjefl in time of war is Uititled to 
die property of what he take* from the 
txiemy}yyibtomaiitni law« u us* 

See Pr'txe-rMitfy. 

YxtftmsoKt Nptis, 

Fl^OTSCTloir* if»Ambaffaihu 
PilOTC8T41iP9« 

Tke mtvft ««d effect of a^oveftatien in 
pkading^ iii. 109, no. 

What cannot be iakit fy frdtefimUw in 
Reading. iii. 1 16. 

Faoviso. 

A prov'^ii in a leafe to Fe.cntcr fijr a con- 
dition broken can onlv operate during 
the term, and vaniuieta whoi tlmt 
ends, iii- J40, 

Pl/RCRASI. 

Wlioeyer takes as heir male hf fmrthofe 

Biuft be both ht'tr^ and m«r/r. 30. 

Foichafe wrfaat it meamu i. 72. 



ning pige 514. Three, obj^iont 
were taken to the count, ift» That it is 
not alleged therein, that the plaintiffs 
were fei&d of the avowfon xofrefent as 
in their third turn* adly. That the 
plaintiffs have not (hewn any title to 
the third turn. 3dlyj That this is not 
the third turn, which objediona 
were all orer-ruled. iii. 231, 232. 
Prerogative preTentations cannot be con- 
fld^ed as tmmsf or deprive a patron of 
his turftf for prerogative prefentation 
upon the promotion of an incumbent to 
a biihoprick is by ad of law, which 
cannot operate to the injury cf a third 
perfon* iii. 232. 

Long acquiefeence is evidence of aR 
agreement t« prefent in the order and 
rotation of turns as alleged Jn the 
count. iii. 234. 

I « Without this, that it belonged to the 
*< plaihtife to prefent to the church at 
*' the fecond turn, when the fame be« 
^ came vacant by the d^th of T. P. 
*^ as the defendant hath alleged in his 
*^ plea, n a good and material rm^ 
" ^verfe.** Jt is a travcrfc of a mat^ 
ter of right refulting from fai^s, and 
not of matter of law only, iii. 234. 
See PUasi &c. L tzZi &c. liL 473, &c* 



KccoaDs« 



Whether by inftitution to a 2d benefice, 
and ieforf utdgt&kft tihereto, the 1/ be- 
nefice becomes /o v«id that the patron 

' muft prefent thereto within fijc months, 
without ftfitlce : "Hefolvcd that laf/ei 
fbatt' not incur without notice; hut 
Aat /i^ftall incur nvlthout mtla 
nnlefs tne patron prefents to the firjl 
within fix cipnths ^^r wdp^mxo 
the 2d benefice ] Indpt^m amounting 
to notice^ ii, 1 74, J7y, j 76, &fr . 

J. B. being feifed in fee of the aovpwfon 
of a donairve^ the church become? void, jt 
and while it is Jo he dies ; the turn^ 
goes to the heir and not to the e»«cu 
tor ; otherwife in cafe of a prefinta- 



See Djer. 



1.97. 



Recovekt. 

A common recovery was fuflired of aa 
advjowfon vci^refsi and an acre of land 
upcn a writ oicntru fur 4'ijfcifin In Ic 
/0/?, and good. ii. 11 6* 

Tenant in tail by /Krr^.ij/f under a mar- 
riage fettlenient made by his anceftpr 
/flf ^rtt meUma^ with th« levcrfioa 
in fee by defcent €9c purte nutUma^ 
fiiifers a recovery to the ufe of bipifelf 
tn fse, the lan<^ ihall de(cend Cq hia 
faeks general em parte paternk. 

i. «, iS 66, 

The voud^e dies before the return of the 
Anamons ad warrfintlsMndum^ the re- 
covery is void. i. 35^ 42^ 



/Au# living. ii. 1^0. Aoo«imon Recovery found iDyfpeckdver, 

See the pleadings at full lengthy begin- * Siiift ivithout any writ ^fiiufo^mtafdedy 
% \ is 
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it h^A, and no bar ; as the a^rardmg 
tbe wrk of feiiia cannot be pfefamea 
bf the courts and a ve /a» de mvo 
(hallnotgOft i. 55. 

If tenant in uil mortgages for years^ and 
UStii a xtcovery a?ter^rardS) /^^i/ (hall 
leti« tht mortgage and all other in- 
cnmbraiioes whatever made by himfelf. 

Whf 9 atid when common recoveries were 
firft introduced ? ^ i* J 3- 

Whoever endeavours to explain- common 
recoveries upon any other priiKiple, 
than that they are now become com- 
mon affurancefiy will tun into abfurdi- 
ties. i. 73« 

To fay they were excepted out of the 
fiatute de domt is abfurdjt for it de- 
ftroys the very end and intent of that 
ftatttte. L73. 

And the recon^nce in value to the iuue 
is a mere $dion$ and nobody pre- 
tends it extends to a remainder man^ 
who is equally barred by a recovery. 

i.J3- 
See T^'ih CafjMd. 

RSCTOR. 

The fee of the church is in the red^r^ 
and he can hinder a ledtufer from 
preaching in his churcli» L 15. 



Ks-BNTRt. 



See Pr4nfi/o. 



lit. 140, 



Rtf^mSllCt TO THt MASTEt. 

Covenant for nonpayment , of rent, and 
not repairing, referred to the maflcr as 
to the tent, and upon payment thereof 
proceft to ^ay as to the rent in arrear. 

i. 75. 

Principal and intereft on a mongage re- 
itrred, tho' objd^ed «iie mongageor 
had agreed fi> convey ^ototely. i. So. 

tt canttot be referred to compute how 
ouch a parift&4s danmified \ff a baftard 
child. IK. 6. 

tUmhtH^ C^iiMgem. u 106. 

lo tie^pflfs againft^feverali and jerexal 
damsjiesi judgment may be de nuUorl* 



hus damuts with a nmithtMr as to the - 
oiher. .- i. 50. 

REirr. 

A rent cannot iflue out of a term for years^ 
u e. if leifee for years ailign his term he 
cannot diHraia for rent. U*375« 

RiPLETIir* 

If the ^intiffbe nonfuited for want oft 
j^ea m bar to the avowry, the avowat^ 
may either execute a writ rf inqtdry of 
damages, or fue upon the reple vb bond* 

Avowry for rent for ;m enjoyment of 
land under a parol demt(e, plea in bar 
that the defendant nil bahuit in une^ 
mentis held to be bad trpon demtnter^ 
fince thtjiat. 1 1 Geo. z. c^ 10. ii. 208- 

Whether a replevin below, can be pleaded 
in bar to trefpois in C. B. iL 87* 

Nonfuit in replevin for :wafit of a decla- 
ratipn, the avowant executed a writ of 
inquiry of damages after a writ of 
/econd deliverance t and good. iL i i6u 

For taking his cattle in the roadi 
SLVOwry for damage^feeifatit in the four 
Acres, fo took tmm there, and drow 
them ^kmg the road to iin^andthem; 
pka in ittr, that the road ia not parcel 
of the Four Acres. Upon demurrer, 
the avowf^ is well tsnongh, and the 
plea in bar is ill. ^ iii. 295^ 

In replevin, the jdry at the tiial omit to 
afftk the avovvant hia dainages, a wm 
of inquiry (hall liTue.. iii«,44a« 

See I'ksrs, &c. Judgment. 

* RiQum. 

A >eqoeft to pay mone/ before due laid 
in a dedaratioa is nor material, i. 3 j. 

Rtsn>t;tJM. 

When there are two executors, and one* 
qual . legacies are given them, or a le- 
gacy to onsy and nothing to the t>ther, 
they ihall have the rcfiloe imdiTpcAid 
of. i. 285. 

St^£'VHUnce* ^Z^h 

Rsra^xft. 



b ■»!■ ifc. 
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Retraxit. 

The diftercnce between a retraxit and a 
nolle frofequL u 90. 



Return of Writs - 



Sec Attorney^ 
Writs. 



iiu 58. 
i.77. 



Revocation. 



Id what cafes a fine and recovery by a 
teftator after the making of his will, 
(ball amount in equity to a revocation 
of it. i. 308, 

A common recovery fuffered by tenant 
for life, with remainder to truftees to 
preferve contingent remainders, re- 
mainder to the fime tenant for life in 
fee ; is a revocation of a will. iii. 6. 

Where it was found by a jury that a tefta- 
tor had made a fubfequent ou;'// of lands 
which did not appear, but by which a 
different difpfition was made, tho' 
in what particulars was unknown to the 
jury i this was adjudged by the court 
of C. P. to be a revocation of the for- 
mer ow///. ^ ^ iii. 497. 

'£But this determination was reverfed m 
K. B. and that reverfal affirmed in Dom. 
Froc* iii. 516, ».] 

Right Patent. 
See Pleas and Pleading, iii, 41 9, 541 . 

Rules. 

A fide bar rule obtained without difclo- 
£ng the whole of the cafe (hall not be 
fu^ed to ftand. i. 86. 

Scandal and Impertinence* 

A declaration at the fuit of a furgeon for 
curing the foul difeafe ought to be re- 
ferred for fcandal. . i. 2o. 

Satisfaction. See Accord. 



Scire facias. 

^etre facim2%?km^ bail in error of a judg- 
ment for diamages in C\ B. muft be to 



ihew caufe why the plaintiff fliould 'tiot^ 
have execution of the deit,ajad not of 
the damages, • i. o8* 

If a defendant dies after a, writ of inquiry 
of damages be executed and before the 
return thereof, tht/clre facias muft be 
againft his executor to (hew caufe why 
the damages afTeifed fhould not be ad« 
judged to the plaintiff i. 245. 

Scire facias upon a recognizance againft 
bail — defendants plead that the prin. 
cipal defendant died before the iffuing; 
the firft feu fa. and before the return 
of any ca. fa, againft him — Plaintiff* 
replies a ca. fa. and a return mn efl 
Irfventusy and that the principal was 
then living and long afterwatds» Da- 
- murrer ; judgment for .the plaintiff. 

i. 5i« 

Aft^r the interlocutory judgment, the 
plaintiff becomes a bankrupt, and after* 
wards proceed^ to final judgment j the 
afiignees fue out ^fclre facias to have 
execution thereof. Upon demurrer/ 
j udgment for the aflignees. i. 372. 

A declaration on 2i fclre facias return- 
able the laft return^ may be intitled of 
the fame term, generally. iii. 154, 

^^ Death of Parties. i. 302^ 

Secretary of State. 

Touching his power of committing cri- 
minals for high treafon, writing fedi- 
tious libels, &r. ii.^SS". 

The fecretary of ftate as fuch, is no con^ 
^f rp^r/or or juftice of the peace ; nor is 
Jie, or the king's meftengers in ordi- 
nary a^ing under his warrant within 
the meaning of the Jlat. 24 Geo. 2. 
cap. 44* ii* 290, 29 1* 

Seisin. 

The moment a pofthumousfon isborn^. 
his mother becomes his guardian in 
ficage^ and (he being in poffeffion o£ 
the lands whereof ms father died 
feifed ; the infant fon (hall be thereby 
deemed a^ually feifed, fo as to take 
the lands out of his fitters of the half 
blood, and carry them to his hetr of the 
whole blood. ^ iii. 5^71 ^r* - 

Sec&/r» ^ * 111.51610528. 

Seizure 
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Ssxzu&E OF Goods. Sec Imfortattofi, 

Settliments of Pooh* 

A certificate perfon comes from one 
pari(h toanotner, and U chofen tythtHg^ 
man, but, before he has fer^ed the office 
one year, becomes chargeable, he is 

. removeable. ^ !• 8i. 

A certificate-man by executing the duty 
of a /cboolmafter gains no fettlement 
thereby. i. 87. 

A poor parlfh girl bound to ferve till 21 
(without faying *' or till marriage") 
and afiigned oyer to another, gams a 
fettlement where Ihe laft ferved. i 96. 

A certificate-man has a fon bom who 
lives with him till he is 20 years old, 
and then is hired and ferves for a year, 
this^ns the (on no fettlement. i. 1 s i . 

A nanfh-apprentice may be turned over 
irom A. to B. and firom B. to C, and 
fhall be fettled where he ferved the lad 
40 days. i. ic8. 

When the fon of a certificate-man be- 
comes independant of his father, he 
ihall not follow his father's laft fettle, 
ment that he gained by purchafe, but 
(hall be fent to the jplace from whence 
he came with his fiither by certificate. 

i-jBj. 

A fon of a certificate-man i$ bound ap. 
prentice, he thereby is fettled, i. 1 84. 

There moft be a hiring (either abfolute 
or conditional) for a year and fervice 
for a year to gain a fettlement. i. 307. 

See Orders of S^ons. 

Sett-off. 

^Mutual Debts. 
Jurifdi^ion* 

Sheriff. - • 

The defendant pleads to a bail bond that 

- it was taken after the return of the 
writ againft the principal demurrer ; 
the plaintiff ihall not have a role for 

• the iheri£f to return the writ before 
ludgment on tt^ demurrer. . 1.223. 

Aiheriffmay make and deliver there- 
turn of a writ any where. i. 328. 



A ihcrifF gives out a blank warrant upon 
a writ which is filled up by an attor- 
ney, this is ill. ii. 47. 

A (herifF catinot appoint two deputy 
(heriffs extraordinary. ii. ^-^^^ 

Trefpafs <vi et armls lies againft the high- 
Iheriffi for taking the goods erf" A. in- 
ftead of the goods of B. by his bailiff 
upon the (h^rifF's warrant upon a Jierl 
facias. iii. 309. 

Side Bar. Sec Rules. 

Slanderous Words. 

". You are a rogue, and I will prove you 
** a rogue, for yoa forged my name" 
are words aftionable. ii, 87. 

'* He was put into the round-houfe for 
" ftealing ducks at Cro-wland" are 
a^ionable. ii. 500. 

« That rogue Jo. Tindall that fet the 
*' houfe on fire, if any body will give 
" me charge of him, I will carry him 
" to iWoy Fr'tfon\'' zdlyy another fet 
of words " Jo, Tindall fet the houfe 
'* on fire," bothfets were, held aftion- 
able. ii. 114. 

^* He is no more a lawyer than the devil,'* 
fpoken of an attorney, are aftionable. 

iii. 59. 

The following words fpoken of a member 
<^ parliament, *i;r«. "As to inftrud- 
** vci% our members to obtain redrefs, 
** I am totally againft that plan : for 
« as to inftrudin^ Mr. Onflow, we 

• <* might as well inftrudl the winds, 
** and (hould he even promife hisaflift, 
** ance, I Ihould not expedl him to 
<* give it us" — are not aaionable. 

iii. 177. 

. Smuggler. St^ Pardon. 



Soldier. 

A ferjeant in the guards cannot be. arref^ 

i. 2 1 6. 

a vagrant 

i. 331. 

ii^3H' 



ted under lo/. 
A common foldier cannot be 

within iht flat* 17 Geo. 2. 
See A^ion upon the Cafe. 



Sfecifxc 



A TABLB OF THB FRlHdlJPAL MATTERS. 



SpSCtFIC PXRFORMANCK. 

A jBOCher agrees to give her danghter a 
portion upon her mairiage, does not 
execute, nor is party to the articles, 
but only fets her name as a witnefs, 
(he (haU be obliged to perform her 
agreement. ^ iii.ji8» 

Stallage* See TolU, 

Stamp Duty. 

Sbcpence only given with an apprentice^ 
the indenture need not be ftamped ac 
cording to tht Jia^, 8 Ann], c, 9./. 32* 

i. 129, 

See Sui^rndrr^ ii. 26, 

Statutes. 

^tl^ftat. 4 (sT 5 Ann. for pleading; feve- 
xal pleas doth not extend to aflions qtti 
families ii, 21. 

tbtftaS. 21 Hat. 8. c. 13./. 9, lo.conr 
oeming pluralities confidered. ii« 1 9 z • 

llie ftatm 24 Ges. 2. r. 44* confidered. 

ii. 2^0. 

livtryjlat. introducing a capital ^onifh* 
ment moft be conftnied ftndUy. 1. 1641^ 

Stat* 5 El'tz, See Indidmtnt, ii* 40* 

^at» 4 y 5 JiT* W M. See Amendment. 

ii* J 25. 

Stat, i*] Geo. t* SeeSoIdier* ^33^' 

Stat* 43 £/ra:. r* 6* See Cofis. u 95* 

«S/tf/« 1 8 £/i's;. r. 5. See Co/Is, i. 1 39. 

^/i7/.5W6/r. fcfAf. di. SeeC^j. 

* J; i-jg* 
&i7^ 1 1 Gt9» Zm r* 19. See Cajis.^ ii. 28* 
And fee lU fU*uw. Ii. 208. 

^Az/. I Geo^ €• 5* See Cofis* ii. 91* 
&«/. 43 £/«c* See Cofii. 11* 258. 

^ra/. 8 y 9 XT* 3. c. 10. See Damages. 

"•377- 
-S/tfr. \13 ^W.liM.c. 29* See G^7«?f . 

ii; 70. 
$/tf/. 4 ^im. r* 14* See Gaming* 
Stat, jj^ 8 ff^. 3. ^etjepfail. 
Stat, 18 Cau 2* r. 2. & 20 u^ir. 2. r» 7* 
Sec^ Importatwa. . iL 5 71$* 

^/ff/. 4 &r J ^. ^ Jtf. tf. 21. i>ee 
JTo^'x Bencim , . , i* ,299* 

Stat* 8 ^irnr* See Landlord and Tenant. 
^ ii* J40. 

See FratUUj &c. 



If the proprietor of a mezzottnto, or dttitflf 
/ri»/, will intitle himfdf to the benefit 
of the Jiat. 8 Geo. 2. r. 31. made fo^ 
the encouragement of the arts of defign- 
ing, engraving and etching frints 5 
andfecure his property; he maft en^ 
gra^e both his name and the day ofib^ 
firft puhlijblng thereof, 00 the pUte^ 
and print the fame on the print. 

ill* 6oi 

In a declaration upon the ^at. 9 Ge^. i; 
c. 22* it was alleged that two ftacks 
of oats of the plaintiff* were fet on fire 
felon'tottjlyy and well enough ; although 
it was dbje6led> that it ought to h^ive 
been (aid unla'wfullj and malicioiify^ 
which are the words of the ftatu(e* 

iii*^i8« 

The Jf at. 4^ ^ ^ Ann. c. ^.ffd. u 
mull have a liberal conftrudlion, it 
being made for the benefit of trade and 
commerce. iiL 4« 

I The ftatute of limitationf can never be* 
gin to run aeaioft a foreigner^ until he 

I conies into this realm. iii* 145. 

Private ads of piriiament muft be cockk 
ftnied according to the rules and prin* 
cipksof the common law. . iii. 496* 

Suggestion on thb Roll* 
See JurtfdiSton. ii. 68« 

SUPERSEOBAS. 

Vcrdift for the plaintiff in Hilary vzcai^ 
tion, defendant renders himfclf the zJ 
bf Aprlly final judgment in Trinity 
Term^ ddendant charged In execution . 
in Michae/mas Term ; this is regular, 
and defendant (haU nbc have a iuper^ 
fedeas* i. 297^ 



SaRPLirSAGV. 
Surolufage in an iflue helped after a ver*. 

ScQ Amendtmnt^ lit. 43 • 



SvftRBNDBft* 

A furrettder of a kale for yeaft may be 
by a note in writii^ without deed aed 
not without being £imped« ii. i^» 

Tail* 



a: tabxe op the principal matters.' 



Tail. 

Tenant in tail of the gift of the crown, 
the rercrfion in the crown, before the 
Jiat. 34 H, 8. fufFered a common re- 
covery, he thereby gained a bafe fee, 
defcendable and aUenable, fo long as 
therev are ifllle in tail, and the old re- 
veriion is ftill in the crown. i. 275. 

See FiJte o/Ltnds. ' ii. 2*0. 



Taxes. 

See Landlord and Tenant. 



1, 21. 



Tithes have every property gf an inhe- 
ritance in land, except that they lie in 
grant and not in livery. iii. 30. 

See CovenanU i^^ ^5* 

Toll. 
Toll muft be by grant or prefcri^tion, 
fcertain, is payable by the buyer, if the 
goods' are fold \{\iKkt ftccage and ftaL 
laze are due of common right, uncer-^ 
tain, and payable whether the goods in* 
the Ml be fold or not. i* 109. 



Toll thorough anp T^^avbrse. 



Tender. 
Tender and refufal" cqnfidered in fome 
d&i as payment. i. 1 1 7. 

. Term for Years. 
^Surrender. ii. 26. 

Term. 
The term in many qafes confidcred only 
. as one day. . , - . i. 37 

Teste. See Writ. 

Time. 
^tDaySf D/iles and Times^andfst EfeS* 
ment. iii. 274. 

Tithes. 

The court of chancery will not^ifmifs a 
bill for tithcis, and leave the plaintiff to 
his fuit in ,the fpiritual court, unlefs 
there be a gbbd legal or equitable bar. 

i. 128. 

Compofitions by parfon, patron and the 
ordinary have been confirmed by de- 
cree iince the reft raining ftatutes. 

. ibid, 

Ap&xatttt tithe, i^ a fmall tithe, i. 170. 

Tithes, d>lation3, ^c. were generally the 

' voluntary gifts ofCh^iJi^sytnid there 
was no canon hdtxe^t&at of the 4th 

' council oElat4erimf ^nn$ Domini 1215, 
that even fuppofed tithes to be due of 
€<»uiion: right t . ii« 182 



Sec Pleasi Sec. 



296. 



Tort. 



See Pleasy Sec. i* 3^9» 

J^ion upon the Cafe^ per tot\ 

Trades. 

A man mav exer9ife as many trades as he 

has worked at, or fcrved to 7 years, 

ii.i68.: 
See IndiSment. ' ii. 40» 

Traverse. 

A traverfe is neceflary where the defen- 
dant juftifies in trefpafs at another placc^ 
than that laid in the declaration. 

i. i(i. 

Trefoafs at Teddingtony the defendant juf- 
tifies for damage 'feafant at Kingfton, 
and that he impounded the cattle at 
Teddingtoni is good without a /r^w^/^. 

. i..2IQ. 

If a cu£Eom be jJeaded,' another cuftom 
repugnant Wit cannot be replied with-, 
out a tra'uer/ey but a cuftom or ma^ttei^ 
con£ftent with it may,, without a /r/z- 
ijer/e. '^'2^33- 

The (kfendant juftifies in trefpafs, under 
• a pidcriptive right to a duty called 
ten/aryy and the like rigl^t to diftrain 
for it ; the plaintiff traverfes the rigfit 
to the duty; without travcrfing the 
right to diftrain, and held well enough. 

i. 33^'*- 

The defendant pleaded lihemm: tenement 
" [e] . tumi 



A tAftLk 09 TUB »ftmClt»AL MATll&fi8« 



turn ; the pUntiiF ^|)Iied it u-m his 

freehdd wA not the freehold of the de- 

&ndant> this waahetd good withont a 

• tranxtrft. u t\i^ 

Matters oflatu^ or rather mattitsjof right 

refulting from fy^ are traverfable ; 

whether one obtaioed a chorch bpr 

^mny,^ it Uf Terfable ; whether one is 

. leifed iii fee or in t«il| is traverfable. 

ill. z^« 

i. 119. 

ii, 221. 

ill. 2. 



See Pkm4j $cc^ 

. Anf^ity. 
Admittiftratton* 



' ' Trieason. ' 

One cftnviaed of treafon tn ^^!6, is 

brought Iff, and pleads he is not the 

fame perfon, iffue is joined inflanter^ 

. ttnd he is tried, and found, againft hii^, 

s(tid execution awarded. 1.150. 

One attainted of treafon may l)e charged 

~ with a ci,vil a^on. i. 217. 

TttSTASS. 

gW enmi tn trefpats is well enough after 
^ a Terdifl, upon error, frpm the C. B, 

i. 99. 

So alfo on demurrer. ii. 203. 

Trefpafs lies for the owner of ^he foil, [ 

^iSnft one for plactng a itell in a mar< 

ket without bis licence. i. 107. 

The dafexenbe between trt/ptfi w the 

. ckfe^ and trefpafs nji fcf arm'ts. ii. 3 1 3. 

Trejfpafs ibr getting the pfeintiff's daugh* 

. terwithauld^^rf«i0^^rz;/>iVjgv am't^ 

y^, weU lies ; altlxMg^ (he was thirty 

. yeais of age ; and 50/. damagee fire 

not cxceffive, though the plaintifi's Ids 

might not ccall^r amount to aof« 

iiL 18.' 
]d trefpafs for takir^ the plaintiff's hog 
and convertii^ the £imc to the defei. 
. dant's nfe ; the converfion is only mat- 
•im of a^gmvation, and need not be 
JtliBficd or anfwered>for the cooverfion 
» not a trefpafs *vt tt arntiu iii. 2,2 • 
Ttcfipaft lies for tlie mefne. profits, where 1 
one tthant in common recoren againfl 
. another in cjedmeot. iii. 1 ig. 

U a man turns his cattle into Blackacrey ! 
• whtre.hfih«saakig^(apdibey dcapej 



and fbay into my cbfi for^ want of 
fences, he eannot excuf^ himfdf, or 
juftify for his cattle trefpaflxi^ in mjr 
clofe. ui. 7 26. 

The defendant prefcribes for a way over 
the clofe in which, bV. and is notcri- 
ticall3r exaA in fetring out tiie termi-r 
nus a quo in his plea; Vet it feelha 
well enough after a verdidt, the merits 
having b^n tried. iii. 272. 

What thall be confidered in tre(pais at 
matter of aggravatibn onlv, and need 
not be particuTariy fpecified in the de-. 
claiation. iii. 20^ 

Trefpafs 'vt et amis lies againil the hi^- 
(heriff for taking the goods of .^. in* 
(lead of the ^oods of S* by his bailiHi 
upon the fhenff*s warrant upon a Jkri 
fucias. •..«!. 309, 

One was arfefled by a cafias ad refpott^ 
dendumi tefted in Triiaiitj^ and return- 
able in Hilaiy term foUowii^ the writ 
was fet afide as void. If^re/pafs for 
£ilfb imprifonment lies againfl the 
|>lai9tifF in that writ, and he cannot 
juftHy mider a void ot irregular writ. 
. iii* 341* 

If a ferjeant at nuice in London arrtfb one 
and refuf^ to accept bail) an adion 
upon the cafe lies (perhaps,) biit not 
trefpafs *vi et artjiit for imprifbiunent# 

iii. 343. 

Trefpafs fvi et amis for £iUe hnprubn- 
mcnt as well lies againft an attoxhey (as 
againft his client) who fues out at the 
fuit of his client an illegal writ of 
tapias ad fatitfaciendtm andaft a de^ 
lendant and caufes fuck dmiidant to 
be imprifoned thereupoA* 

; iii^ 368 to 379. 

Tre^fs *vi it amis lies againib defendant 
Ibr at) af&tilt under the foHowikig cir. 
oiimdances. The defbndant thi^ a 
lighted fquib f^om the toeet into the 
market.houfe at M. which fell noon 
f he il^indinj thert of »• Kj One J^. 
to prevent injurv to hioifelf and coiht 
wares of W. J. tfOUntly took the iqaib 
and thtew it acrofii the nuirketJioafe 
when it feUiyxNi the ftandm tbon of 
% R. who to fave hiiofelf and his 
goode^from being iojuieditliflnr it .to 

another 
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mnatktt pan of the mafkeNhouTci^ ancl 
tbeieby pat out tl^ plasntifi's e^e* 

ill. 403. 

iWpift lies a«isft tn ciccife vS^Qtr for 
breaking and entering pkunriff'a houfe 
. imder a variant of the commilTioDers 
vf £bcci6 obtained upon the defen. 
dant^a owm infonoatiQay tbat be iuf- 
pQ^led /r«/ were concealed in or abont 
the plaioti£F's hoiire ; where the de- 
jbndant did not find way Jeat con. 
qeftled«/ ^434* 

See f/w, &c. iL 3, 5, ji, 96, 203, 275, 

TaiAL, 

Anew trial was refufed to the plaintiff in 
a p/ tarn adion for killing a hare. 

1.17. 

A new trial Ihali never be granted for 
want' of evidence which might have 
been producedtit the trial. i. 98 . 

A traitor was arraigned twicej and two 
juries fwom to tiy him, the firft jury 
havbg been difchaxged by confent. 

i. 157; 

A ncy. trial fhall not be granted where 
the defendant was acquitted on an in. 
didment for not repairing the high, 
way. i. 298 • 

New trial muted for the defendant in a 
criminal oife, upon the report of the 
judge, and the affidavits of the Jury 
that the verdid was taken contrary to 
their intent and meaning and to- the 
judge's dire^ion in point o£law. 

. i. 329. 

A new trial (hall not be granted where ^ 
there was evidence on both fides^ tho' { 
a verdict be againft the judge's opinion* 
. • i. 22. 

The death of the vouchee before the re- 
turn of the writ of funonons is triable 
ferfais. ' i. 36. 

In dcmer^ ue nnquts Mccoupkf i^c. is the 
'gmral iiTue, and there can be no re- 
plication thereto, to oiffi the bifbop's 
teitiiicate of the marriage which is the 
onljr way of triaL ii. 1 27. 

A trial was had at the bar by a fpecial 
jur^ of the citizens of London^ who 
waived their privilegQ as citizens. 
6 . ii.x36. 



A trial was had after the day of Nifi 
frivs, the jursUa is not amendabk and 
a ve* fa. de novo was awarded, for the 
trial was coram majniite* il» 144* 

In an a^ion of falie ixaprifoi>meQt dt a 
tavernkeeper for a few hours 300/. da- 

. xnagcs were given by the jury, which 
the cpurt thought were not cxccffivc 
and nfefedto gfant anew trial. 

ii. ifo. 

In the like a^Ufm for imprifoning a jour- 

. neyman winter about fix hours, 300/. 
not excemve damages^ and a new trial 
was nfufed. ii. aoj. 

In the like aflion aeainft the kind's mef* 

. fengers'for iomriumii^thepiauitifi'aii 
attorney for fix days, and for .entering 
his houfe, and rummaging his deiks, 
books and papers, under a fecretaiy o£ 
ftate's warranty 1000/. damages not ex. 
ceflfivcji and a new ^rial re&f^. 

ii. 244. 

In a little aflkult ^d battfiy in a difpute 

> about the proper^ of |i Turtle ^ between 
two gentlemen cidsens, 200/. damaget 
not exceffive, and a new trial was re. 
fufed.^ ^ ii. 2^2. 

New trial granted for mifdireftion of the 
judge in jxunt of evidence. ii. 260. 

Aner a veraidl on the honeft and jufl fiae 
of the caufe the court willfupport it if 
pofiibJe, and not grant a new trial. 

iL J0& 

A new trial was granted, although there 
was evidence on both ^des becaufe all 
the witnefTesfubfcribing to a general re. 
leafe were not called and examined. 

iii. 3^« 

There are cafes where the coqrt wfll grant 
a new trial althouffh there was evi«' 
dcnce given on both fides. iii. 59. 

A new trial was refufed to be granted, 
although the ehufjufiice reponed that 
the flrength of the evidence was apinft 
the verdift. iii. 45^. 

A new trial is never granted vti a^iiino 

.upon penal laws. iii. 5^. 

See title E'miiMtt. Hi. 6^. 

A new trial was granted to th% plaintiff 
without cofts, he having" been impro.* 
perlynonfixited. iii. 1^6, 358. 

In tidpafs, tht defitndant prefcnbes for 

a way 
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a way over *thc clofc in which, £5ff . 
and miflakes the terminus a quo in. his 
plea : verdift for the defendant ; the 
court refufed to grant a new trial, the 
merits having been tried. iii. 272. 

Trover. 

One claiming a right to cut down wood, 

. cots it down ; although he has no legal 

right to this wood| ytt by cutting j 

. thereof he gains fuch a property therein, 

that trovir\\s& againft a firanger who 

, takes it away. ♦,, iii.^ 336. 

Trover of Trefpafs. iii. 336. 

^See title ASton upon the Qafen ill. 146. 

Jotuder in Adton. iii. 349* 

Common* iii. 332. 

Mafter and Servant. i. 328, 

Vagrant. See Soldier. 



Variance. 

Variance between the count and evidence 
in refpeft to the name of a perfbn, 
helped. ^ i. 116. 

If the defendant will take advantage of a 
variance between the writ and count 
he muft crave oyer of the original, and 

' fpread it upon the record. ii. 395. 

The fame point determined. ii: 85I 

A variance between the iflue book and 
record of Niji priusy after a defence 
made at the trial, is not material. 
^ ii. 243. 

Venue jvnd Ve. fa. d'e Novo. 

When the jury find fufficient fafts for the 
court to judge upon, a *venin* faciei 
de novo fhall no( \p. ' u 54, 5 ^. 

The court will not change -the ^enue in 
an adion vpon a promiiTory note. 

i. 41. 

In what cafes a ventre facias de novo] 
fhall or (hall not beiiwardcd. i. §6. ! 

The venue not changed, but a rule to ' 
try the caufe h tht next county, j 

' ■ • ' -i- 77. 

The court will not change the vet/ue from 1 
Midd/efitx^ into the next adjacent | 
coupty tea We/ci county. 1, 138. 1 



Nor into a Northern county where the 
ailizes are but held once a year. i. 138. 

Abarrifterhas the privilege of laying th^ 
venue in Meddle/ex, and' it (hall not be 
changed. i. 159. 

After tne venue is changed upon the 
common affidavit, the coart will Dot 
alter it again upon an affidavit that the 
>vitneflcs live in Scotland^ and will not 
come fo far as London, but ate willing 
to come to the city of Carlijle. i. 1 6 2 . 

Debt for rent by the affi^ee of the leflb^ 

. is local, but covenant is tranfitory. 

i. i6y- 

The venue cannot be changed, but into a 
county where the whole caiife of aftio^i 
arofe. ^ i. 178.' 

Whether tKe venue can be changed oy 
the court of ^. /2. into ^tf/^i. 1.221. 

The venue has been frequently changed 
into counties palatine, U2Z2, 

The venue changed after a jjdge's order 
to take notice of trial in m'tddhfex. 

i- x^r. 

Venue changed into the next county for 
want of a fair trial in the proper county, 

i. 2c;8. 

An aftion againft the Iheriff for a falfe 
return is tranfitory. i. '^'^^» 

Whether the venire facias (hall be d^ 
vicineto or de corpore comitattts' in an 
adion upon ihtjlat. 7 ^ 8 /iT. 3. c. 7. 
for a falfe return of a member to par- 
liament, i. 126. 

IfTue joined upon a plea in .abatement in 
cafe found for the plaintiff; but the 
jury afiefs no damages, a venire facias 
de novo fiiall be awarded. ii. 368. 

Where the «r^"^'»//r laid in the declaration, 
(hall refer to the county in thfe margin 
of the declaration. iii. 53 9* 

Verdict and Special Verdict. 

Where fcveral picas go to the whole, if 
any of them be found for defendant he 
(hall fcave a gtneral verdift. i. 45, 

The ccTirt can intend nothing, but what 
is found, in a fpecial verdict. '^' $$• 

The jury nmft^findy»^x, and not evidence. 
offals. u ^6. 

Whether a jury can iind a negatiwl^it 
. fperos they ccrinot. i. 57^ 

Aver, 
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A vefdift cures a defedt in fetting but a'J 
title, but it cannot cure a defedUve : 
. title. ill- 275.' 

After a verdiA where the defendant's 
name is put in the count inftead of the 
plaintiff's name, the court will rejcft 
the defendant's name as furplufage. 

lii. 43* 

Videlicet. 

Where words coming under a vMIcet in 
pleading are, or are not material and 
traverfable. h 33S' 

Visitor. 

The vifitor may deprive a prebcndar^ 
for incontinency. i. 206. 

Where it is doubtful who is the vifitor 
of a colie^, a mandamus (hall not to, 
nor has it ever been determined whe;? 
ther a mandamus lies to a vifitor. 

i. zS6. 

^Mandamus* 1. 2o5. 

Void and Voidable. 
%G^Lea/es. n. 129. 

Uses. 

Refulting ufe. i. 274. 

What deed (hall amount to a covenant to 

(land feifed to ufes. 
See Fine of Lands* 



\u 22, 75, 
ii. 19. 



Usury. 



What Canditutes an ufurious contra^. 

i. 290, 29 1 ; iii. 390. 

A bond to pay i o,ooo/. for 5000/. lent, in 

' cafe the borrower furvives a third per. 
fon named, is not ufurious. i. 286-296. 

One lends 100/. and takes 6/. 5/. for the 
intereft thereof for' three, months by 
way of advance at the time of lending, 
the penalty is that inftant incurred, 
and the action muft be brought within 
a year next after that time^ by the 
/tf/. 31 £//«. c. 5. feB. 5. iii. 250. 

Uiuiy well confidered, and what it is. 

iii. 255 to 262, 

Furchafe of an annoity for.the lil'e of the 



vendor at 6 jrears*. purchafe isnot ufiu 
rious ; ndtwithfbnding it is. ma^e re- 
deemable at the option pf the vendor at 
the end of 5 years, and by miftake of 
the fcrivener is ftiled a /mut, in there, 
cital pf the deeds. iii. 390*. 

See Bankrupt. iii. 262. 

Wales. 
Breve domlni reps db latitat n»n cnr* 
rit in JVall'td. i. 193—206.^ 

WARRAirr, 

General warrant of a fecretary of date to 
fi^ize perfons, papers, books, tf r. ad. 
judged illegal notwithftanding they 
have lattti frequently iiTued mce the 
revolution. ii. 288, Sfr. 

Set Commitment. }i.i^%m 

Warrant op Attorn^t. 

Warrants of attorney may be filed at any 

time pending the fuit. i. 2^, i6i. 

See Death of Parties. 1. 312. 

Judgment. i. 61. 

Will. 

Sec Devtfe. Wltnefs.^ i. 2 ifi. 

Re*vocatton, i. 308 5 iii. 6, 497. 

Evidence, i, 313. 

Witness. 
A pagan infidel may be a witnefs. i. 84* 
All the three witnciTes to a will of bnds , 
muft be examined if living. i. 2 1 6. 
A father being a freeman tn a borough is 
a good witnds to prove the cuftom 
whereby his fon is intitled to his free- 
dom. ^ i. 332. 
One convided of petit larceny who had 
, judgment of whipping cannot be a wit- 
nefs, and it is the crime and not the 
punifhment which makes anianinifa. 
tabus. i. 18. 
A fa^or who fells for the plaintiff and is 
to have is. in the pound, is a good 
witne(s to prove the contra^ and (ale. 

iiL 40. 

Sec 
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Trial, ;, iii» 38. 

Tbe ^wpid Or cooftmed to be a ct^uUtivi 
in a will. ^ ' !• 140. 

The word infiitmmui is as wdl aj^licable 
to a coilatum as to an inftituttoM. . 

See SMtrm Wordt. 

Wmts. 

^mtefactat upon the travefft ef an in. 
qpffiBon in ch^mcer^ tnnft be mdniable 
tnooageoeidieinTtt* i*77* 



Tbedateof a writ is tto pan efit/tf tho 
x^ ctf it be right it is wdUi engogh, 

i. 91. 

fitft faeuu iet afide becanft it was re. 

ttnnableonthecflbindayin a fiiitby 

fast. L 15^. 

Theie waSt be 15 days between the t^ 

and Mum of a eafias ad reffomdendMsm. 

ii;rr7. 

There ongfat to bo fifteen ds^s between 

the tefte and lettmi of a ceftasad u^ 

J^midindum^ "' "^' 

See Attot^gjfm 

Proce/s. 

Scire Facias, 

Right Patent. iii. 
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HILARY TERM, 

1 6 Geoi IL 1742. 



Morris ter/iis Barry. B. R. In Error. 

ERROR in eje£iment from Ireland; the declaration fets irbra«yij|. 
forth, that ken. -Mi/rry cfq. on the 3d day oi March 1740, «en<«meit« 
at Drum in the county of Tipperary^ did demife one caftle, fifty i"eSment** 
mefluagcs, ?5*r. cum ptrtin. to the plaintiff, habendum to plaintiff aft^ a ver- 
from the faid 3d day of March for eleven years from thence ^*^^*^ 
next enfuing, artd alfo that Lady Middleton on the fame day and ^ coSJt * 
year demifcd the fame premifes to the plaintiff, habendum for the w 11 dole., 
fame term j by virtue of which faid demifes plaintiff entered and J^^q*"'*^ 
was poffefled until the defendant eje£led him ; upon Not guilty 
a verdifl: was found for the plaintiff; and the entry of the judg- 
ment was, that the plaintiff do recover his /aid terms (in the 
plural number) of and in the faid tenements, (fT^. 

And novr upon the common errors afligned, Bootle Serjeant, 
argued for the defendant in the original caufc, that thb Judgment 
was erroneous ; ifty Becaufc as both the demiies are of the fame 
datC) of the fime lands, and for the fame term, both the Icflbrs 
could not have title at the fame time, and therefore the plaintiff 
below could not enter by virtue of both demifes, fo that upoii iTantflcjr 
his own (hewing in his declaration he cannot have a tight to re- ^jVj?*^ 
cover both the terms. 2^/7, That no intendment whatever field, hS' 
could make this good. 4 Ann«r 

Non prof. 

Sir John Strange for the defendant in error InGfted, that if by ^^^ 
any means whaterer this judgment could be helped, the court mifes b«( 
would do it ; and he put this cafe to Ihew that the plaintiff •»«» •»♦ 
might poffibly have a title as laid irt the declaration, v/x. That if |^J|,^ 
Acre be two joint-tenants, and one of them makes a leafe.of the 
whole hnd at one time, and the other makes a leafe of the whole 
land at another time of the fame day, the moiety of each joint- 
tenant will only pafs 5 and In fuch cafe the plaintiff in this eje£k« 
merit could not have declattft more properly than he has done ) 
he could not have declared upon a fingle demife. W^rrall and 

V01.L B Sich 
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JBeclf Mich. 3 Geo. 2. In ejeament on two demifes of different 
lands laid fo as to be two different demifes, the judgment was, 
that plaintiff do recover his term ; the objed^ion was, that it 
Ihould have faid that plaintiff do recover his terms in the plural 
number; but the court in that cafe faid, they would extend the 
word term to his term in A, and his term in B-y and accordingly 
judgment was for the plaintiff^ Sir % Strange tQo\ a diftindion 
between the Cafe at bar and that in rarrejley, for that was a con- 
tract between the fame perfons, and fo is not this. 

Bootk Serjeant faid, that in Mich. — Goodright ex dim, Grif- 
fith V. — , judgment was reverfed, becaufe the premifes were 
laid to be in the faid counties, or one of them. 

C. J. Lee — If by any means whatever the plaintiff can be fup- 
pofed to have a title as laid in the declaration, as this is after a 
vcrdicl, we will hold this judgment right, and there is no incon- 
fiftency, but that two leafes for the fame term and of the fame 
land niay be good j for two joint-tenants in the cafe fuppofed by 
Sir J. Strange, each of them as they are feifed/>^r iwiV Gfer tonU 
ntay mjake a leafe of the whole, although his moiety will only 
pafs, and they will be fcveral terms, as they arife from the fevcral 
jnterefts of feveral perfons, though they are the fame in point of 
duration. My lord cited a cafe, Trin. 4 &»* 5 Geo. 2. Fi/herr. 
/ff/g^^/ in ejettment 5 upon three' demifes by feveral leffors of 
the fame premifes : as to two demifes judgment was entered for 
plaintiff, as to the other demife it was entered for the defendant : 
the objeftion was, that there was judgment both for the plaintiff 
apd defendant, but the court held the judgnient right. Tbi^ 
was by writ of error from the grand feffions in tVaUs, 

Judgment affirmed by the whole court. 

John Martin, of the Demife of Thomas Tregonwell, 
verfus John Strachan and Luke Harrifon. B* R. 

rp JECTMENT for land's in Milton in the county of ^.^ryr/. Not 
*^ guilty; fpecial verdiCl.found j upon which this quefliqn 
rifes, viTi. Whether the eftate of which Jacob Banks died fcifc;J , 
in fee {hall defcend to the leffor of the plaintiff as heur ex parte 
wnternd ? becaufe unlefs there be a good title found for him upon 
this ground, the poffeffion oi the defendant is fufScicpt to entitle 
him to judgment. 

The cafe is Ihortly this : Jacob Banks, tenant in tail by pur- 
chafe under, a mamage fettlement made by his anceftor ex. parte. 
mcternj m 1680^ with remainder in tail to George Efioke and 
■■ ". '■ ' ■ ' ' -<^, with reyerfion in fee to himfelf by dcfcent ex parte 
mqternd, fuffered a cpmmon recovery to the ufe of himfelf in 
ftCj and died .fo feifed without iffue. 

.■.*,•-.' . "S -Now. 
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Now the rule of defcent is well kn<?wn, It a man feifed as bcir 
by defcent ex parte matemd makes a feoffmeirt in fee to th6 uftf 
of his own right heirs, it (hall dcfcend to his heit eiit parte tka^ 
ierna. Co. Lit, 13. ;h Lev, 406. and it will be th^ fame if ha 
fufFer a common recovery to the ufe of his own right heirs, aa is 
laid down in the iZdic qi Abbot and B^trton, Saii. 590* but this- 
rule only holds where the perfons take by defcent: in the prefen£ 
cafe y. Banks the tenant in tail took the eftate by pui'cia/eper 
formam dani, viz. by the limitation in the marriage fettkmcnt % 
and this eftate-tail preceded the remainder in tail to Rooie and 
Ajb, and the reverfion in fee, which was in himfclf ; therefore' 
the point is, whether the tenant in tail by purchafe who fuffcrcd a 
recovery to the ufe of himfelf in fee is to be cdJlfidCred in the 
fame manner as if he took an original eftate in fee ex parte ma-*' 
Urni by dcfccnt. 

After cbnfidering the nature of eftates-tail before the Jlat. df 
donis, and fince, and the operation of common recoveries, the court* 
rcfolved that in the cafe at bar by virtue of the common recovery 
Jacob Banks giained a new eftate in fee to him and his heirs ge- 
neral, aiKl thereupon judgment was given for the defendant. 
Enror upon this judgment was brought in domo procertmij and the' 
17th of April 1744, Wiiles C J. delivered the unanimous^ 
opinion of all the judgesin favour of the defendant StrachaHytn^ 
judgment was accordingly affirmed. Po/i, 6Cn 



Sercole verfus Hanfon, Bart. B.R# 



w^ 



^ RIT of error was brought to reverfe an outlawry in an ac-' OutUwxy* 
tion for a debt of 400/., and the error afligned was, that 
the party outlawed was beyond fea at the time of the exigent 
awarded 5 add now Serjeant Drflr^ff moved that the outlawry Special ball" 
might be reverfed upon filing common bail, for that no affidavit i8»*e<ijir?d 
M^s made and filed according to the ftatute of the 12th oi Geo. li jlfgaJou;- 
nor no writing or indorfement of any fum On the- back of the UmyL , 
Vfnty and therefore if the fhcrifF could have found the defendant, • :. - 
he could not have arrefted him by virtue of fuch prdccfs> but ^Straii-$i 
only could have fervid a copf of it upon him^ b» c; ' * 

Mr. Z,ary > r^«/r/r infilled that the' part^^outla wed ought to put 
in fpccial bail before the outlawry be reverfed; aS the law ftood^ 
before-the 'ftatute of JT. i^- M. tvzxj defeildant outla'Cfcd War tl>» 4 & 5 w. * 
appear in pcrfon- Jbrfore- fuch outlawry cotild be reverfed, and' M. c. iS. 
fUch appearance was a'commitmcnt in cuftody, vizi he'wai to be^ ^' 
in prifon-to anfwer the plaintiff Vafltion. ^hep. Mpiiome Vo'jgi 
fi»-cafe^'of pardons of outlawry, if after jiidgment he ix^uft paf 
tiw^d<%t5 "before judgment, he muft yield ni« body t<? prifon. 
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{5fr. ; and the reafon in pardons of outlawry and in reverfalft of 
. outlawry is the fame. Lit. Rep. 301. Salh. 496. Carth. 459^. 
Matthews ¥• — — . There, (though the defendant never was 
in England) the court would not reverfe the outlawry, but put 
him to bring error and put in bail, and there is a note at the 
bottom of that cafe, that this is an excellent way to get bail of 
a foreigner. Cafes in King WiUiam^s time 549. Wilbram and 

— , Trin. 1 70 1, in error, to reverfe an outlawry in C. JB,, 

upon the reverfal of the outlawry it was refolved that the de- 
fendant (hould put in fpecial bail if the a^ion required it ; if the 
court in the cafe at bar do not oblige the defendant to give fpecial 
bail, defendant being abroad, the plaintiff will lofe his debt, which 
is 400 /.J of which we have an affidavit now, thongh there was 
none at the time of fuing out the firfl: procefs. 

Draper replied, that before the ftatute of EUzabeihf outlawry 
would not lie only in a£iions of trefpafs in to" arniis ; want of 
proclamation was error at common law; the cafe in Salk. 496. 
is in point with us* 

31EIJS.C3. C. J. i^ir— By the ftatute oi Elizabeth the bail is to pay the 
^* condemnation money. Salk. 496. is an exprefs cafe in point, 

that fpecial bail (hall be given where the adion is bailable. In 
Martin and Duciitt,-Trin. 6G, 2. and Wall zxiA Wottortt Paf. 
12 G. I. There was fpecial bail in both thefc Cafes upon error 
to reverfe the outlawries ; and in the cafb at bar the defendant 
in Eajter term following put Iq bail fpecial, and the outlawry 
was accordingly reverfed. 

Lyddall & aL Executors of Mctcalf verfus Dunlapp^ 
& aL Executors of Felton. 



A ^^^^ ^^ covenant ; the breach was affigned for non-pay- 
^^ '^^ ment of rent incurred in the defendant's own time, plem ad- 



WhetbCT ^ 

plen6 adiiu-* 

lii(!ravitbea - «/, . 

C)odpieaiA ^^^ji^rai;/^, and general demurrer to the plea J the queftion wasy 
covenant Whether this was a good plea ? and Mr. Lanvfon againft the plea 
cuto"rswhtrc ^^^^ 5 ^^' S^' Popham, 120. I Vent. 271. i Bulft. 22. 
thcbreachis I Mod. 1 85. Salk. 297. 316, 17. Mr. Poole in fupport of the 
^*" ^®^t f P'^^ faid, that this queftion depends.upon what judgment the court 
^tTwur^ed ^*" g^^^ "P^" ^^*^ P^*> ^^^ ^^c plaintiflFhere can only have judg- 
in thdrinirn vciCSit de bonis t^htorism RoLAbr.^'^l.p.%. Dyer 32^. Cro. ^ac. 
671. Hobk 188. I Saund* ii2. If judgment can only begiven 
de bonis tejlainris^ then plene adminiftravit will be a good plea, as a 
. temporary bar. All the cafes cited bgr Mr. La^fon are in aSions 
of debt, and the cafe in Salh. 3 1 6. is with the defendant. He ad- 
- mi.ted that the plaintiff might have brought his aftidn againft 
dcfcndapts as affignees of the term in debt both in the debet and 

ditintU 
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ietinety and that In fiich cafe the defendants would be chargeable 
de bonis propriis without naming them executors. 

C. J. i^^— None of the cafes cited by Mr. Law/on come up to 
the cafe before, us, the quedion depends (ingly upon what judg- 
ment can be given in this a£^ion : there is no doubt but defend- 
ants might have been charged as afBgnees of the term, if no other 
judgment can be given but only againft defendants as executors, 
then this will be a good plea ; Juftice Dennifon cited Allen 42. and 
faid he had fcen the roll in the cafe in Salh> 3 1 <5. UlUrius concilium* 

Thrale verfus Vaughan. B. R. 

rvEBT upon bond, oyer of the condition was, that if defend- Pleading, 
^^ ant ftiouid indemnify plaintiff for what beer and ale he (hould 
deliver to one StoieSy then the bond to be void ; plea, that the 
plaintiff delivered no beer to Stokes after the making the writing 
obligatory ; replication, that he did deliver beer to the faid Stoics 
to fuch a fum j general demurrer and joinder. 

Mr. Ford obje£lcd to the replication, that it did not appear 
thereby that the beer was delivere4 before the filing the bill. 

Lut. 407. 

Mr, Poole in fupport of the replication faid, that it tendered 7k 
good iffue \ ^nd it defendant had taken- iffue, the merits inighc 
have been tried. ^ . 

C. J. Lee^t would have been better to have faid, •* te/oro 
^^ filing (fthe bill :'^ but as this is upon a general demurrer, and 
is only matter of form, Judgment for the plaintiff. 



Brown verfus Seymour. B. R. 

A CTION of trefpafs^ajfault. and mayhem; plca,yS« affault de^ Mayhem. - 
" mefne tried before Juitice Burnett laft Lent affizes j the jury ^ourtluw « 
found a verdia for the plaintiff and damages 150/: and now it was pow/ZioTn' 
moved to increafe the damages. Mr. Juftice Dennifon certified to crcafe the 
the court from his brother Burnett that the evidence at the trial ^.™g? *** 
"fi^h " that plaintiff was entertained by defendant at his houfe "* '°*' 
** in June 1 74 1 , and had been fo for three years before that time j 
" that plaintiff and defendant being drunk together, had a great 
" many words ; plaintiff ftrucfc defendant and ufed him very ill, 
" upon which defendant turned plaintiffoutof hishoufe; plain- 
** tiff coming back again for his great coat, defendant took a gun 
!* and fliot at pbintiff and wounded him, fo that he loft three 

B 3 *' fingers 
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f^ fingers of his left hind: the jury confidcrcd the provocation 
^* ;»nd gave only i^oL damages; and J. Burnett faid, he was 
•' fatisfied with the verdifi.** Mu Lfoyd (hewed caufe why the 
idamages ought not to be increafcd ; and objefted, that damages 
could not be increafed upon the declaration in this cafe, which 
is only general for an affault\ battery^ and mdyhemy without any 
particular defcription of the mayhem i and cited Dyer 105, and 
faid it ibouid have been laid for mayheming his left hand, where- 
by he loft three fingers. Stiles 345, i Sid* io8. 

Gundry for plaintiff — It is laid in the declarat;ion that defend* 
ant did afiault and mayhem him in the left hand, and that is 
particular enqugh. i Leo* 135. Lit. Rep. \^o* Latch ii^. 
Hooper and J^ope^ Hard. 403. 

C. J. Z^^— There is no doubt but the court can incrcafe the 
jdanhages in tj^is cafe even upon view of the party maimed 5 as to 
the cafes cited they can be of no ufe to dire£l the court, becaufe 
prery cafe of this kind depends upon its own ctrcumftancesi 
• 1 Sid. 109. though it does appear that plaintiff has received great 
damage, yet tp dcterniine this cafe the court mwft take into con** 
Cderation the whole prcum (lances of it: it appeared at the trial 
there was great provocation given by the plaintiff, and the beha- 
viour of the plaintiff is material, to be confuiered. I think the 
fame as the jury and the judge y^^ho tried the caufe have done, and 
that 150/. is a great fum, and enough in this cafe, as it now ap- 
pears to uSf I Rcl, 572, 14 Jac. Bnynes and Haddocky for 
mayheming and knocking oiitan tye, this court only increased 
the damages from 11/. to 50/. 
So the rule viras difcharged. 



Tomlin verfus Burlace. B. R. 



I N error from the court of Rorhejler; debt upon an oblication ; 
* "pitz per duritiam ; replication that defendant was at liberty, 



F«r plHat'ff 
in error. 

^^' and m^dc the bond of his own free will \ and. that he liad made 

Ydv, Ti». it not for /f/zr of imprifbnment, fend concludes to the country; 

*^ik*^*' vcrdift fcr the plaintiff: and now upon the cpmraoo errors 

6Rep 2^^! affignpd it was infifttd for plaintiff iq error ^r Mr. La%vfofU that 

Mod. 551: the replication vvas bad, becaufe it was rather a replication toptr. 

'^•^» n^as thvLXi per durtfs i and he cited the, cafes in the margin. 

Gundry for defendant in errpr faid, th^ old way of pleading was, 

that every iflue muft cpn(;(l of an affirmative and a negative; but 

tlwj i$ now got over, i InJ. 1 2$. And an ifTup now may be of 

aji ^(Urmative upon an affirmative ; as if defendant pleads he was 

born ip France^ a.nd plaintiff replies he was bori^ in Unglaftd, this 

i$ a good iflae j if tl^c lord ^yows for rent-fervicc> and tb? pk^ ^^ 

bar 
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bar be, that the d^iftrcfs was made out of the avowant's fee 5 and Bro iffue 
the replication that it was within, is a good iffue. Raflall ^^^. h. ]^*^^f ^^^ 
The iflue upon plene adminijiravit confifts ot two affirmatives, fo taint, 89. " 
the iflue in a writ of right. But fuppofing this replication is in- 3 Geo. or 
formal, yet it is good after a verdift, and helped by thejlat. 4 W 5 }^^* ^t wid 
Jnti.i and fo it was adjudged per totam curiam^ and the judgment Norton, 
affirmed. Hob. fo.— 

Ed. 4. 
Bro. tic Ifloe, p. 6. Sir T. Jonea» io, 6. — v. TomtiAfofi» i Show* %yi, cited per J . Doaaiion* 



Rex verfus Norman, Efq. B, R. 

'\JEWMAN an attorney, who was a commiffioner to take affi- information 

. ^^ davits in B. R. upon an arbitration to end fome matters in *f^*"„^*"^ 

difference between two pcrfons, upon an indi£tment in this court, examining 

examined fcveral perfons ore tenus upon oath, without putting the perfons on . 

matter into writing. Per tot. cur.— This is fuch an ofFerjce for ^"bl^uSn! 
^hich an information muft go. Lacy pn qu. Gundry pro def. 



Rex verfus Jones, Efq. B. R. ^ 

I^ULE to (hew caufe why an information (hould not go againft Information 
"^^ defendant a jufticc of peace pro com. Midd. for demanding ^^^^^^ 
one {hilling of J. S. who was brought before him, which defend- juiiiccfor 
ant iafifted upon as his due, for what he called difcharging his committing 
warrant ; and upon refufal to pay it, he fent J. S. to the new *^7pay?ng 
prifon; upon ihewing caufe this matter was denied, and fo the i,. fordif- 
rulc difchargcd, otherwifc the court would have granted the in- charging bit 
formation. ^"««' 



Havers verfus Banniften B. R. 

pOOLE moved to ftrike out of the declaration eight hundfed Amtndmenc 
^ pounds, and to infert the words eight thoufand pounds in J^J*^^'*' 
cafe upon aJfumpJU ; after plea pleaded, every thing being in ^^^ ^ 
paper, the court granted the motion. 



B4 
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Sir Henry Hartop verfus Hoare & al. B. R. 

^aUment. rTT^RO VE R for Certain jewcU ; upon Not guilty a fpccial vcrd \€k 

A market J|[ ^35 found, viz. That plaintiff being owner of the goods ia 

bcforMwn- the declaration, i2ih January 1729, inclofed them in a paper 

ing, and the fcalcd up, and alfo fealed ^em up in a bag with his own feal ; 

courtcannot ^nd in that manner, fealed up, lodged them with one Seymour a 

oftircuf- jeweller and banker in Fleet Jlreet^ for fafe cuftody only, from 

tomofLon- whofc feivant the plaintiff took a receipt acknowledging the re- 

donunJcfsit ccipt of thc faid jewcls for the ufe ©f his mailer Seymour y to keep 

^"" ' them for the plaintiff, and to redeliver thenii to him on demand, 

fo fealed up as aforefaid ; that Seymour^ without the knowledge, 

2Stra.ix87, privity, or confent of the plaintiff, broke the feal, and carried the 

S. C, jewels to defendant's (hop, who are alfo jewellers and bankers in 

Fleet'Jlreet in the city of London^ and traded in jewels, and in the 

open (hop pledged them as his own property for 300/., and alfo 

gave a note of his hand for the money, without any authority 

from the plaintiff to fell or difpofeof them ; that the defendants . 

have converted them to their own ufe ; that Seymour continued 

in poffeflion of thc faid jewcls till the time be pledged them •, that 

S^jiiwcwr afterwards became a bankrupt, and plaintiff brought this 

a^ion for the jewels in the Common Pleas, and upon this fpecial 

verdi£l judgment was there given for the defendants; but now 

upon error brought the Ch. Juftice gave judgment, after feveral 

folemn arguments at the bar and tlie bench, as follows : 

The general queffion upon this verdif^ as found, is, whether 
the plaintiff is barred from having the jewels redelivered, p^ 
from haying fatisfaftion in damages. 

4Rep.Si. The plaintiff's delivery was a naked bailment to his own ufe, 

SalkJ 655. ^"^ ^^^""^ ^^^ "° authority given afterwards to difpdfe of them, 

*^' fo that Seymouf'^ breaking the feal made him a trefpaffcr to Hartop. 

2d. ^. 
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5d ^ How far plaimiff 18 zSefXcd by what has be^adotie^by 
Sfymur^ and whether plaintiff's property be diveded by this ad ? 
and we are of opinion that Seymour had no property general or 
fpecial ; it is true they originally came by right to -him^ but 
when he broke the feal he became a- poflefibr mala fide i it was 
urged at the bar that it was more reafonablethat the plaintiff who 
trufled Seymour (hould fuffer, than the defendants^ who put no 
confidence in him ; like the cafe of Hern v. Nichohy in SaU* 289* 
but that cafe is not like this \ here the plaintiff ufed his utmoO: 
prudence by feaiing the bag, aiki his particular caution in taking 
a receipt, and gave no power to Seymour to do any thing that 1 jnil, jj, 
might occafiou this deceit* 

As there fecms to be no fault on cither fide, cither in refpcft 
to the plaintiff or defendant, it will be neceffary for us to fee how 
this cafe (lands at the common law exclufive of the cuftom of 
London as to a market overt; and this difpofition of the jewels 
m a banker's ihop is by no means a divtfting the plaintiff's pro- 
perty. Moor 624. Cro, Jac, 49. 35 //. 6. 29. Bacon's Ufe of the 
Lav),foL edit. Jo. 5 i/. 7. 1 5. By the (late of thcfe cafes it was 
never apprehended that the true owner loft his property in the 
goods by a poffcffion, unlcfs they were difpbfcd of in a market 
overt, and no regard was had to the vendee's coming in as a pur-» 
chafer without notice. Vide 2 Infi. 7 13. 7 18. The cafes cited 
for the defendants to impugn this rule ar)e Carth.^^j. Saik. 344, 
126. 125. But furely property docs not always follow the 
poflcffion, unlefs the thing loft has no mark by which the owner 
m-iy kiiow it, as in the cafe of money, Cro» E/iz. 74^. SaJk. 283. 
Bank of England and Newman, a bank note payable to ^, or 
bearer; payment to one who finds a bank note is fo far good that 
it diff:harges the bank* 

3H ^ Whether the place where thefe jewels were pawned will 
entitle the defendants to keep them till they are repaid their 
money? It is found that the defendants often lent money upon 
jewels in this public open (hop ; and it is argued, that by the 
cuftom of London every open fliop in the city is a n^arket overt in 
refpefl to thofe forts of goods they trade in i and this has been 
much infifted on for the defendants, and that pawning is within 
that cuftom ; but we cannot take judicial notice of fuch a cuftom 
on this verdi£k which has not found it. Carth,*]^. Salk, 125. 
Trin. 5 Geo. I. Argyle and Hunt: on a- prohibition it was deter- zStn.zi?7. 
mined the court could not take notice of the cuftom of London^ 
this was for words. But taking it that the cuftom ol London would 
extend to fales, then a queftion will arife whether a fale and a 
pawn arc the (ame, for unlefs they are, the cuftom would not 
tave availed the defendants in this cafe if it had been found* 
^'''**43S' iSiV. 135, Noy^sMax.2%. Lamb, Cuftoms of Kent^ 
^19. 2 Sid. 139. Jenk. 83. 35 H. 6. 25. Jenkins was a learned 
judge, and there is sni inftance whenever this cuftom has been 

allowed 
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. allowed as to pledges; it is objeded that this finding U by a 
jury who cannot try it, but by the mouth of the Recorder; this 
is contrary to Cro. Car, 5 1 7. Crp. Jac. 6<). Hob\ 86. Jones 412. 
this cuftom is unreafonable, (to (hew which hfe cited) Jenk. 83* 
Jlat. I Jac, I . r. i . is very material ; but we are all or opinion 
that the plaintiff has a good right tp recover without the aid of 
that ftatute; accordingly the court gave judgment fot the plain** 
tiff Hartop. 

Sadlers' Company and Badcock, Truftee of the 
Hand and Hand Fire-oflSce. In Chancery. 

•Infaranee. IVyf RS. Strode^ Icffee of a houfe, infnred the fame for fevcn 

The parry xVl years from fire, to the value of 400/. her term therein 

whtto expired (before the policy), viz. at Midfummer 1740. On the 6th 

hate a pro- of January following the houfe was burnt down ; on ^e 23d of 

perty in tke Fg^ruary following Mrs. Strode affigned the policy to the plaintifi^^ 

fared a"the ^^^ ^^^ ^^ ground landlords, and now a bill is brought againlt 

time of the the infurancc-office for the 400 /• 

infaranee , 

" the Ume IjOxA Chancellor^— Thc queftion is, Whether by the affignmcnt 
,©f theiofa, the plaintiffs are entitled to recover the 400/. ? And I am of 
f'^^y *""*** opinion that the party infured ought to have a property in the 
thing infured at the time of the infurance made, and at the time 
of the lofs by fire, or he cannot be relieved. Mrs. Strode had no 
property at the time of the fire, confequently no lofs to her i 
and if me had no intereft, nothing could pafs to the plaintiffs by 
the affignment. 

Intereft or no intereft muft be inferted in policies of infurance 
of (hips, or the infured muft prove he had intereft on board. 

If the infured was not to have a property at the time of th^ 
infurance or lofs, any one might infure upon anothci^s houfe. 
See Cafes in which might have a bad tendency to burning houfes. Infuring 
Parliament, the thing fronf damage is not the meaning of the policy, it muft 
r!ppened Tn "*^*" infurinj; Mrs. Strode from damage, and (he has fu&red none, 
;;2i. Bill difmiffed without cods. 
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Th€ King ver/tis the Bifhop of London. B. R* 

'T'HIS vas a motion for a mandamus to the Bffhop of London to tStra.ii9s. 
^ gfant a Ucenfe to the Reverend Mr. Dawney to preach as ^•^' 
fcaurer of the parifti of St. Ann Wejtminfter^ for that by the ^3*i4Cir. 
ftatutc of uniformity of Car» 2. no one can preach as Icflurer of 
any parifli without a licenfe from the bifhop. 

The principal facts that appeared upon the affidavits on both 
fides were thefc ; that in November J.aft Dr. Thomas the late lec- 
turer Tcfigned the leQurelhip, which being fo vacant the feleft 
vcftry, confifting of a few perfons, chofe one Mr. Cbureb lec- 
turer, who was admitted by the reQor Dr. Peiling^ to preach as 
fuch, and received by the pari(h y afterwards forac of the pa- 
ri(hioners being diffatisfied with the eleSion of Mr. Churchy pro- 
pofed to put in one Mr. Dawney y and a roll or paper was carried 
about the parifli, from houfe to houfe, Which was (igned by 520 
parifliioners, who approved of and thereby ele£):ed Mr. Datonej 
lecturer ; and, as the lefturer is fupported merely by the volun- 
tary contributions of the*^ inhabitants, and as no temporal benefit 
or certain ftipend was fettled on fuch lefturcr, feveral of the prin- 
cipal perfons who figned tl>e faid paper waited upon the biihop, 
dtfiring he would iicenfe Mr. Danvney^ which was ref^ifed by the 
bifhop, Mr. Church having before oecn chofen by the fele£l 
veftry, confifting of a few perfons, and admitted arid received 
by the reftor Dr. Pelltng^ and the parifliioners. And nowcaufe 
was fhewn why a mandamus fliqula not go to the bifliop to grant 
the licenfe as aforefaid. 

Mr. Gundry of counfel with defendant --SuppoGng Mr. i5ixw«g^ 
to be duly elected, which I do not admit, yet I apprehend the 
bifcop is the* proper judge whether 'he fhall be liccnfed as a fit 
peifon to preach : what is a mandamus ? it is a writ to admit one What a 
into an office to which he has a right, or to reftore him to one ;»ao<l»*n«» 
from which he has been wrongfully difplacedj there is no fuch 
fiffice as a lefturer known in the law, there is no other incumbent 
cjccept y'lcar or reBor : the reHor may hire a lefturer if he pleafesj^ 
and he may preach, for the freehold of the church is in the reHor, 
and by the conftitutioii of the church the reHor is not obliged to 
preach, only to read a homily ; in this cafe there is no temporal 
profit arifing to the lefiurer in certain, only a voluntary contri^ 
bution of the pariflioners, and therefore it is no office. 

But fuppofing it could be called an office, yet as preaching is 
merely fpiritual, the bilhop is the proper judge whether the perfoa 
cjiofea be a fit perfon to preach \ in an inllituticm to a benefice the 

biibop 



la. 
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biOiop aAs as a judge, and fo it was determined in parliament 
cafes between the Bifhop of Exeter znABeal ; it cannot be tried 
by a jury whether Mr. Dawney be a fit and proper perfon to 
% inft. 631, preach. 5 Rep, SpecoH's cafe. I do not know that there ever 
'• was a mandamus to the bifliop to inftitute to a church ; and I 

queftion whether the re£tor might not bring an adion againft 
any perfon the bifhop (hall licenfe to preach as lefburer, if fuch 
perfon (hould go into the pulpit and preach without the leave of 
the redor^ in whom the freehold is. , 

By the canons no perfon can preach unlefs admitted by the bi- 
ihopi and the canons bind the clergy in fpiritual matters, and the 
. . .fiatute of uniformity is only a confirmation of the canons in this 
matter. There is a caveat entered againft Mr, Dawney in the fpi- 
ritual court, and where a matter is in controverfy in the proper 
court, this court will not interpofe ; as in the cafe of 5 Mod, 374, 
J 7 5. and in Trin, 2 G. 2. where a mandamus was moved for, to 
icenfe one fFa/Iis to teach fchool at Hackney , it was refufcd bc- 
caufe a caveat was depending. A mandamus to fwear a deputy 
regider of the confiftory court of Tork was refufcd, becaufe there 
was a matter in the cafe in controverfy in Cane. 



I 



In the cafe of TI)e King and Rodes^ indiftment for forgery, at 
ffjfi Priusy the trial was put off, becaufe the validity of the will 
was depending in the court of delegates. 

In the cafe of Con. Phillips^ in a motion for an attachment, the 
court would, not interpofe, becaufe the validity of her niarriagc 
was pending in the fpiritual court^ as touching fome matter abou^ 
the'contempt. 

And in Paf. 13 G. i. Mr. Vincent was chofen lofturer of St. 
J)unjian^& parilh, where there had been a leftureihip time but of 
mind, and land given to truftees to be applied to the lefturefliip ; 
a licenfe was applied for, but refufed by the bifliop, and upon ap* 
plication for a mandamus this court would not grant one, becaufe 
fome matter relating to this ledurefliip was then under litigation 
in the court of Exchequer j in this cafe, though there was land 
belonging to the lefturefliip, y^t the court faid the bifliop ^ad 
the difcretxon to grant a licenfe or nqt. 

Serjeant Wynne on the fame fide — Mr. Dawmy cannot be faid 
to have a majority of the perfons paying to church and poor on 
bisfidci there being in this parifli the number of 11 30 of fuch 
rjeaioof perfons I befides, his efediQn in the nature and manner of it is 
huw to be. YQjti^ for jt is laid down fhat in eleAions, the confent of the 
cle£lors muft; be giv^n at one and tlic fame time, /ttnul Iff femeh 
Davis's Rep. 48, 

Sir 
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Sir ydn Strange infiftcd on the behalf of Mr. Dawney^ that a 
fAandamus ought to go to the bifiiop ; that in the pariflies of &. 
Ciemenfs^ Covetit-Gardefty and S/. Gile/s, the fele£l veftry do not 
choofe the lefturer, although the felc£l veftry docs in the parifties 
of St. yameSi Si, George Hanover-Square^ and St. Martin* s-in-the- 
Fields ; but they derive that power under the exprefs Words of 
an afl of parliament. 

It is objefted that Mr. Dawney was not duly elected, becaufe 
no notice of fucb ele£tion. was given in the church ; our affida-> 
vits anfwerj that the churchwardens would not let notice be 
given ; it is alfo objefted that our affidavit does not fay that 520 
are a majority, and that a lefttirer is no officer, and that the law 
knows no fuch office j but the a£k of uniformity mentions fuch 
an office, alfo the i CodexyfoU 65. 

liVhen an afi of parliament gives power to a particular perfon, 
to do fome particular thing, as in the cafe of a juftice of peace, 
this court will grant a mandamus to a juftice to execute an autho- 
rity given him by a ftarute commanding him to determine fuch 
or fueh a complaint which has been laid before him. 

A mandamus lies to the ordinary to grant adminiftration. 
I Sid. 281. 2 Sid. 114. This court obliges him to execute the 
authority given him ; not how he ftiall execute it. 

In the cafe of The King and The Mayor of Canterbury^ the 
mayor had authority in him to grant a certificate, and a manda- 
ntus was granted to oblige him to grant a certificate to one who 
was entitled to it. Mich, i G. t. 

In the cafe of a fchoolmafter, The King v. The Bailiffs of Mor^ 
petbj mandamus to the bailiffs to licenfe a fchoolmafter. Trinity^ 
3 G. I. 

Tlje King and Dean and Chapter of Dublin^ Hil. 7 G. t. manda^ 
mus to admit Mr. Dowgate to a ftall in the cathedral of Dublin^ 

T'be King and Dean and Chapter ofNorwich^ mandamus to ad- 
mit Dr. Sherlock^ Majter of Catharine-Hall, a prebend of Nor-^ 
nvUh. Trin. 4 G. i. The King v. Bi/bsp ofSaJi/bury. The like 
to admit Mr. Clarke^ 

In Trin. 9 G. I. Dr. Bentley*^ cafe, a mandamus was granted 
to adi^it Dr. Bentley to his academical degrees. 

And 
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And if the tcStor can rcfiife the pulpit to whom he plcafc«>, he 
may objeft to whomfoevcr the parilhioncrg may choofc 5 there 
are various fads obje^ed which the couit now has no occafion 
to determine ^ but when the tnandamw is returned, the court 
will then fee what they put it upon. 

Bfr. Flfji on the fame fide for Mr. Z)<iw/rfy— The fclcfl vcftry 
have rcfufed to let notice be given in the church of the deftiofl, 
and now they come and obje£): to Our manner of election \ why 
does any one prefent to a living ? The reafon is^ becaufe the law 
fuppofes every one who has the prefentation is the founder ; wc 
are the pcrfons who ^re to pay Mir. Dawmy^ therefore the rea- 
fon is ftrong that we ought to have the right of choofing him. 

A mandamus will lie to a court^leet to do a particular ad. 

When rcc- There never was a nHor before the council of Laterarty nor a 

tort and vi- ^cdf till the time of King John : and a leBurer may be mord 

fort inSw. antient than either of them for ought I know ; however, they-. 

ttttcd. are taken notice of in thcJaU Car. 2. as to thefe licenfes. 

Kight of A mandamus was granted to admit Dr. Bla»d provoft • of Eaten. 

Viihopsto 

Snfct to 'ft of December 173 J, in Chancery, a queftion arofe before my 

mifry. Lord Talbot as to the right of bilhops to grant licenfes to marry : 

Lord Talbot faid, as they were taken notice of in the ftamp-afi, 

as to this light, it would be too much for him not to take notice of 

fuch a right, when the fame was taken notice of by the legiflaturc. 

In Hi/, 3 G. 2. The King v. Watd, Motion for a mandamus 
to the Archbilhop of Tork to admit one ■■ deputy regifter, 

(I think,) Dr. Sharp had appointed one Shaw his deputy, Shaw 
applied to the delegates 5 then a queftion was, Whether a i»/i«- 
damus would lie for a fpiritual officer, and a deputy only ?. and a 
mandamus was granted. 

Mr. Joties on the fame fide cited i Fenf. 187. i Palmer 5T. 
5 Mod. 374. (not applicable to this cafe), and laid that this 
queftion depended upon the aft of uniformity ; no aSion will 
lie againft the bifliop for refufing this liccnfe, and if it would 
Jie, it would only be for damages j Mr. Dawney could not thereby 
recover the leftureftiip. 

Mt. Guhdrfs reply to fome of the cafes cited— He faid, that the 

cafe of a regifter to the bilhop's court was a temporal benefit, and 

that an ejedment would lie for a prebend's ftall, br an aflize will 

lie i after he is admitted eje£lment lics^ it is a freehold -, as to the 

. ^ cafe 
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cafe of a fchoolmaftcr, every man by the common law his a right 
to follow the bufincfs he is brought up to. As to the cafe of Dn 
BlaaJy the qucftion there was, Whether the doQor had a negative 
voice ? The mandamus was for him to put the feal to a prcfent- 
atio0) and that queftion was merely triable in the temporal courts. 

Lee Chief Jufticc, after taking time to' confider of this cafe, 
delivered the opinion of the court. 

It appears by the affidavits on both fides of this motion, that 
23 perfons of this parifli met at a veftry at St. AnrC% church, and 
chofe Mr. Church lefturer ; and that he has been received ^s fuch 
both by Dr. Felling the redor, and great part of the paridi. 

It alfo appears, that after this a paper was carried about the 
pariOi, and figned by 520 perfons who have named and approved 
of Mr. Danvney for their lecturer; and that he has not been re- 
ceWed by the re61:or or minifter of the parifh, and the Bilhop of 
.^ndon has refufed to give him a licenfe to preach. 

It appears, that this parifli has no fixed ftipend for a lefturer, 
but merely depends upon the voluntary contributions of the in- 
habitants ; nor does it appear that there is any certain cuflom as 
to elcding a leSurer. Therefore as there is no certain cuftom, 
nor does it ^ appear that either of thefe perfons, Mr. Church or Mr. 
Dawney^ have a demand of one penny from any parifiiioner, or 
any body whomfoever, but that the contribution to a lefturcr is 
merely voluntary, the queflion is. Whether this court will at all 
interpofc in this matter? And we are of opinion there is 
00 foundation at all in this cafe to ground any right upon. 

The ground whereupon application is made to this court is 
upon the ftatute of uniformity, v/hereby all perfons are forbidden 
to preach as iefturers without a licenfe. 

It is true, that it is not in the bifhop's power to withhold his 
licenfe whenever he pleafes, but if he fhould grant it in this cafe 
to Mr. Dcrwneyy and. Dr. Pelling the reftor fixould refufc him th;i 
pulpit, fuch licenfe would be of no efFeft ; and it is plain the » 

fee of the church is in the redlor, {JVaifon^s Comp. Iticumbent^ 709. 
iCro. 366. Noy 104.) and he may admit what lefturer he 
pleafes, aiKl» has already admitted Mr. Church, v/ho is now in 
pofTeffipn.. Here is no temporal right in qucftion, and the pa- 
rifliioners have no right to make fucb elcfiion, as to oblige the 
reftbr tb admit Mt. Daivney ledlurer into the pulpit. . Mich, 
12 ^.3. in HoJt^s Reports (a book of no authority) cited as a 
cafe in point, whereof my Lord Chief Juitice faid he had feen a 
mdre accurate report. The rule to (hew caufc why a mandamus 
ihould not ifiue difcharged. 



i6 
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Thorelby vtffy2fx Sparrow. B, R. 

T N an a£lion of covenant upon a leafet defendant prayed <^/ 
^ plaintiff made affidavit that he had fearched for the leafe and 
could nowhere find it ; and now it was moved thereupon that 
the court would difpenfe with the oyer i that the plain tiff had not 
the original leafe but only a copy, and was willtng to give de- 
fendant a copy thereof i but per curiam ^ this bulinefsof ^w^does 
not depend upon the rules of the court, but the defendant has a 
right to it by law« and it would be error if the court (hould deny 
defendant oyer^ as the plaintiff has declared upon the deed^ and 
m^idc 2L profert thereof; for now it is fuppofed to be adually in 
court, how then can we deny it ; if any thing can be done for 
plaintiff in this cafe, it mud be'by helping plaintiff in declaring; 
and there, upon proof that the original leafe is loft, a copy may 
be given in evidence, and plaintiff might have declared in debt 
without fetting forth this deed ; but wherever an aSion is brooghJC^ 
on a deed, charging defendant with the execution of it, the 
plaintiff muft there bring the deed into court ; the reafon is^ that 
the court may fee whether it be executed according to law ; and 
we had better fuffer a private mifchief than a public, inconveni- 
ence. The rule to (hew caufe why cyer fliould not be difpenfed 
with, was difcharged. Per C. J. Lee, Wright and JDennifon, abfetUe 
Chappie. 
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Smith verfus Nicholfon. B, R* 

A Ca,fa. was taken out the 3d day of December, and left ift the 
^^ {heriff's office the fame day, in order to have non eji invent. 
returned thereon^ to ground proceedings againft the bail, which 
was afterwards done. A writ V>f error was allowed the 4th of 
December, and notice thereof given, notwithftanding which, pro* 
ceedings were had againft the bail: and now upon ^\x John 
Strartge*s motion to fet aGde the proceedings on thtfci.fd. againft 
the bail, the queftion was, Whether this writ of error was ay*/- 
perfedeas to tht ca.fa. on the 4th of December, the Iheriff not 
having then executed it? And per cur. — It is z/uperfeJeas! but if 
the execution had been executed before the allowance of the 
writ pi error, ^e iheriff might return it afterwards ', fo the pro- 
ceedings on the fci. fa. againft the bail were fet afide. NotCi Pqf. 
^G. I. Qldridge and Streude ; ad fci.fa. returnable 1 3th of May, 
(ame day error brought^ and the/ci./a* returned aad held, right. 
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Witcher verjus Cheflam. . B. R. 

TT/'ITCHER was fued in the fpiritual court for difturbing a ProhibWon. 
'^ perfon in his feat in the church, and now fuggefted for a ^^*^,', 'ffl 
prohibition that he purchafcd an ancient houfe with this feat ,88. 
belonging to it, to him and his heirs, which was pleaded below. 
Per cur. — This is enough to (hew the temporal right is in quef« 
tion ; and a prohibition was awarded. 

Jervois qui tarn verfus Hall. B. R. 

^Vltam upon the game aft for killing a hare. Verdidl for Nonewtriat 

*=Vj defendant.. Motion for a new trial, becaufe the judge who j^^J^jJ****^ 

tried the caufe rcfufed to admit a perfon to be a witnefs who 

was a parifliioner of the fame pariQi where the hare was killed ; 

but C. J. Lee faid, he did not remember that ever a new trial 

had been granted in the cafe of a penal action, and fo per cun 

the motion was refufed. 

Middleton vct/us Price & aL ^ B. R. 

ACTION of imprifonment; the defendants jointly juftify un- tSdk.^agr, 
f^ der procefs ore tenus^ ifluing out of an inferior court, accord- *^oli.Abr. 
ing to the cuftom thereof; demurrer and joinder; and it was \\^ \^^ 
objcfted by Draper Serjeant for the plaintiff, that this is faid to Juftificatioa 
be a court of record, and the procefs is faid to be by word of ^^^^^^^T' 
mouth; how therefore can it be tried ? It is not faid that any ftewUwas 
fummons T^as awarded by the court ; it is not faid that it iffued returned, 
out of the court ; it does not fay that it was commanded by the ^^^JJ^"^^ 
Court, nor is it faid to be execufed at the requeft of the plaintiff 
tKerein • it does not allege that the officer returned the procefs ; 
plaintiffs in inferior courts are obliged to do their duty. ThtJiaU 
\lG, I. r. 29. requires an affidavit of a debt of 40X. or upwards 
to be made ; here was none ; and though this cuftom of ore tenus 
procefs might be good, yet this ftatutc is a repeal of it. Serjeant SifT.Joncj 
Wjnne contra—l admit, if the plea is bad as to one, it is bad as "^^{^^^^^^.^ 
to both defendants, becaufe they have both joined in the fame Entr. 343. 
jttftification. The ftrongeft objection feems to be, that the officer Cro. Car. 
does not, by the plea, fliew the return of the procefs, and that *59^^^ 
wherever officers juftify under procefs, they muft (hew that the iB^ownl. * 
^c^S was returned. 9 Cc?. 67. i Roll. 557. p. 4« (but wiftfj ^04. 
I did not hdat Serjeant W. give an anfwer to this objeftion). 9^*P- o^^ 
Lei C. J.— i-This appears to be an arreft upon tnefne procefs ; and Wynn. 
a plaint was levied, then a fumrtons iffued, then a capias ore tenasy H<j^. 63. 
Vol. I, C and 
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and to that there is no return at all. When an officer juftific* 
under procefs that is returnable, he muft fliew that he has done 
5 Rep. all that was his duty to do. This being ore terms can make no 
GoW's cife. difference; and indeed, as brother Draper fays, I Ao not fee how 
this can be tried : there is fome weight in the other objc£kion ; 
what time the fummons was given to the oflGtcer does not appear^ 
but thefe are fufficient reafons for the court to give judgment for 
.plaintiff, and he had judgment accordingly. 
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Rex v^r/us Grofvenor. B. R. 

Het t.Sht' T 7 PON a motion for an informatibn again ft Grofvenor for rc- 

kkton of y^ fufing to ferve the office of one of the (herifFs of London^ it 

SluGwIa appeared by affidavits that he had been duly elefled thereto, and 

^Vent.z43. that hc rcfufcd to give a bond to ferve and enter upon the 

Rex V. Lar- faid office. On the other fide it appeared that the defemiaut is a 

^4 Med. proteftant diflentcri that he has qualified himfelf in all things 

Comb. according to the ad of toleration, but in his affidavit he has faid 

% Ld. Ray. jjui^ jj jg againft his confcience to take the facrament according to 

» Mod.so9. *^^ "^^s ^ ^^^ church of England, It alfo appeared that there is 

Stat. 1 w. a by-law whereby large fums of money have been taken of feveral 

R ^ P'tt P^^f^"s by way of fine for refuGng to ferve the faid office, 

rp**„/ * amounting to 35,000/. in a little time. Per cur, — This is a 

5 Geo. I. doubtful queftion, and a matter of very great confequence 5 and 

^^01^ *°^*' we will not.interpofe to hav,e this matter tried in a criminal way, 

A^ of cor- when it appears that the city have another, and that a civil way 

porations, of obliging pcrfons to ferve this office : and this cafe differs from 

isCar^a.^ the cafe of LarwooJy for it does not appear that in that cafe there 

fee. 11. was any by-law or other 'way of enforcing the election, than by 

Carth. 14, application made to this court ; fo the rule to fliew caufe why an 

Saund. information flioul J not go was difcharged. Per Lee C, J., Wright f 

Crecn ani and Dennifony ahfente Chappie. Sir John Strange^ E. Booile^ and 

Oole. - 

Note I U xwght be tried in an aOion. z Stra. 119 3. S. C, 

Urlin 
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Url'm Serjeant and Recorder of London y pro rege; Floyd j Humf, 
Leeds Serjeant^ and Draper Serjeant, for defendant. 

Note ; A cafe cited by Leeds Serjeant, Rex v. School^. Mich. 
2 Geo 2. Upon a motion for an information for a mifdemean* 
or, the affidavits charged that defendant procured one Reed to 
burn fomc writings of an cftate of great value, and that defend- 
ant forged another writing of the fame eftate, but this, though 
fo great a crime, appearing to have bcen.don^ three years beforCf 
the court refufed the information. 

Note ; A cafe cited by Draper Serjeant, Rex v. Fi/h, Trirtm 
5 Geo. I. Motion for" information againft three or four perfonsy 
fuitors of a county court, for difturbing the court in choofing a 
verderor, the queftion was. Whether the fuitors or the (herifiF had "'j ( 

authority to adjourn the court? this court determined that the ^ 

IheriflF had the legal authority, yet becaufe there was no breach 
of the peace, and it arofe from a miftake in judgment, this court 
refufed to grant the motion, though they were againft the de- 
fendants as to adjourning the county court. 

Thralc verfus Vaughan. B. R, 

ir\EBT upon bond, with condition that if defendant (hould in- Ante, 5.- 
^ demnify plaintiff for what beer he (hould deliver to one ^f^^^^f' 
^tokesy then the obligation to be void, -and judgment for plaintiff iipinkiiod 
alter demurrer. Upon a motion to fet afide jfi. fa,<, a writ of I3ird, 
error being brought, but no bail to the writ put in, it was ob- ^^^\^^ 
jefted for plaintiff that this bond was within iht Jlat. Jac i» »Bulf. 54! 
f. 8., and that bail (hould have been put in before execution iKeb.613. 
could be ftaytd. ^wi per rwr.— This is not a bond for payment comn*/'^* 
of a certain fum of money, and this (latute ought to be conftrued 32 t. 
ftriftly, and the /f. fa. was fet afidc. On •'^^^ 

' "^ "^ bonds tb«« 

ihall be bail in error. 2 Stra. 1 15^0. S. C« 

Pitts verfus Carpenter. B. R. 

A CTION upon the cafe. Defendant pleaded a fetoff; and A fet off re- 
^ upon the trial the plaintiff proved there was due to him from ^l\^^^^ 
the defendant 4/. 15/. 3^/., and the defendant proved the plain- demand ua- 
tiff owed him 3/. 2/., fo that the balance due to the plaintiff der 40 s. 
was only 1 A 13 x. 3 ^., for which he had a vcrdia. ^eft°he 

jurifaidion 

And now it was moved by Mx. Morten ex parte def. that he or thiscourt. 
might have leave to enter by way of fuggeftion on the roll, that 5?^* '*^' 
plaintiff and defendant were both citizens of London^ and that 

Cz the 
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Bursfieidtnd the eaufc of a£lion arofc within thp city of London, and that the 
Jj*^*;^*^* vcrdia bemg fpr \t{$ than 40 /. it is within the jurifiliaion of the 
tod in Hick- court of confciencc, which was conftituted by Jlat. 3 Jac. I. 
w*nand c jf. But for the plaintiff it was infifted by Mr. Stracy, that 
jzgIo^z!' ^^^ plaintiff '3 caufe of aftiou wa^ for 4/. 15/. 3^/., and that it 
where the' ^^ ^^ the defendant's own power and knowledge only what he 
fumiecovcr- could prove, or would provc by way of fet-off ; and if the plaintiff 
elcte"4os. ^^^ 8°"^ *^ ^^^ ^^"^^ ^^ confciencc for this demand, and the dc- 
it has been fondant bad thought fit no^to have proved any fet-roff, it is plain 
eonftiued to fhat the court in luch cafe would have had no jvirifdiftion '9 an4 
ftat'ja™ i^* ^^ ^^ ^^® refolved per car., and that the demand of plaintiflFre- 
Wz when it noa.ins a$ it did before the ftatute for fetting one debt againft 
^T\^h ^'*°^^^'^» ^"^ ^ ^^^ inferior court Ihould have jurifdiftion in 
thepuhtiff ^^^^ *^^^^» *^ vvould he ve/y inconvenient j for fuppofe there arc 
hadnogrrat- i^utijal demands of I o,ooo/. between merchants, and upon the 
er demand ^halance thcrc fliould happen not to be above 40 j. due, that court 
" *° '• would have jurifdidion in that cafe as well as in the prefcnt, if we 
ihould allow this. So the rule was difcharged, and plaintiff had 
judgnaent, Per Lee, Weighty and Uennifotij abfente Chappie. 

Seacomb verfus BowIney> B, R. 

A chaplafh /T^EFEND ANT having been arretted by an officer to the flieriff 
b!ffV"**f oi Middle/ex^ while he was in cufto'dy produced a certificate 

hedocTno ^^^ ^^ was chaplain to B^ron Wafner^ refident to the Queen of 
4^lx in his Hungary^ upon which the officer let him go, and the plaintiff 
^"bc*^*!? having ferved the (heriff with the common rule to return the 
tcftcd/'^^' wjit, it was now moved on behalf of the fheriff to difcharge that 
rule ; and upon (hewing caufe, it was objeQed by the plaintiff, 
that though the affidavit fwore he was chaplain to the refident, 
yet it does not fay that ever the defendant did duty ; arid in the 
cafe of .Holmes, and Gordon, Mich. 7 Gea. 2. defendant infifted 
on privilege as fecretary to the Duke of Meckliniurgh, but it not 
appearing on the affidavits that he did any duty, nor what was 
the nature of his office, this court held he was not entitled to 
privilege. The fame was determined in the cafe of Lockman^ 
fecretary to Mp^nfipur ^^ Tiwx; and/^r n/r.— The aft of parlia- 
ment has not given prote£lion to any but domejlic fervanfcs of 
^ ambaffadors, and it has always been part of the inquiry by the 

court what was the nature of the office of every fervant : as to 
the bailiff, he had nothing to doiut.to fee whether the defend- 
ant's name was entered in the flieriff 's office, for if his. name was 
not there, (as it fecms.it was not in this cafe) the officer was in 
no danger by arrefting defendant, for the affidavit oft behalf of 
plaintiff^ fwears, that the officer was told that the defendant was 
fiot rcgiftered, and riotwithftanding the bailiff thought fit to 
difcharge him, the flieriff fliall return the writ. 'Per Lee^ 
Wright^ and Dtnnifon^ abfenie Choppk. 
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Pulling vcr/i£s Reddy & e contra. Ih Chancery. 

I F a legacy be given to ^. B. upon this condition that fiie marry benlCk [a 
-* with the confent of a third perfon, and there be no dcvife over JJ^J,^'*^ 
in cafe (he marry without fuch confent, this is only to be cpnfi- cann,coraia 
dered in terrorerh : but if there be a devife over, then it (hall go Lord Mac- 
to whom it is fo devifed over; this rule is taken from the civil ^^^*^* 
law, as this court has a concurrent jurifdidiion as to legacies \ but 
if a portion be to arife out of land where there itf no devife over, 
then it (hall go to the heir, and the fpiritual court has no jurif- 
diflion as to lands; there may be more doubt where money is 
given to be laid out in lands. Per Lord Catic. Hardwieh. 

Lade verfus Lade. In Chancery. 

T AID down per Ld. Hardwtcke as a certain known rule, that R^ftJ^Jnf ; 
^ where a man purchafcs lauds in the name df another, it is ^ ^.^f ^^'. 
rcfulting truft. ^ * 

Yaw verfus Lcman. B. R. 

'TTHE defendant, who was landlord to plaintiff, covenanted in Landlord 
^ the leafe to pay the land-tax and fave the plaintiff harmlefs : n]^°g^^®* - 
the premifes were taxed at the rate of 156 A perann.y but thede- Undtax 
fendant only had the rent of \2oL per ann,^ and an ztWon b^eing fljaii only 
brought on this covenant, it was moved, that upon paying land- X^„^'^ 
tax at the rate of 120/. perann. all proceedings might ftay, which renc ho «< 
ou hearing counfel on both iides was rcfdlvcd per cur*, although ««*€«, aw*, 
the plaintiff was really taxed at 150/. ^ ^^ ^^""^ 

iait the premlfet a4& taxed ali 

Rex ver/us Richardfon and Lacy. B. R; 

'THE court granted a mandamus to two juftices ta proceed and Mandaimw 
* give judgment in a certain complaint depending before them J^^^'J^* ^ 
on the^at. 1 1 G. 2. for the relief of landlords, upon the return complaint 
of the mandamus the juftices faid therein that they had' heard and before th«n^ 
determined the complaint that was befor^^ them, and that return jJ'iJJ'J^^ 
wasatkwedt tti&ed, which w^ <Uowk 

•C3 \ , .\ 
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Rex ver/iij Waite. B. R. 

Jnfermuioii A N information was granted for thefc words in a letter to the 

fftf alibfcl. x\ mayor of Richmond^ viz. ** I am fure you will not be per- 

" fuaded from doing juftice by any little arts of your town-clerk, 

** whofe confummate malice and wickednefs againft me and my 

** family will make him do any thing, be it ever fo vile. 

Rex ver/us Vaughan. B. R. 






n attorney Jiy/TORGAN^ an attorney of Clifford's Inn^ was outlawed for 
■ed 5co». JVJ. felony in forcinc: a note, and beingr fo outlawed, the profc* 

and imp ri- ^, .•^, ^ ' T J X' i ^ rr i 

foned for cutor hearing he was in London^ applied to Vaughan an attorney to 
taking aool. get Morgan talfen up with a judge's warrant, which was done 5 
*h r"fd 'th *"^ having got Morgan in hiscuilody, (along with the judge's 
ibr^rry to tip{lafF>) took 20o/. of Morgan to let him go,' for which an in- 
let him out formation was granted againft Vatt^han^ upon which he was tried 
tody^fa^' ^"^ found guilty; and now J.Wright {nhfente Chappie propter 
cipftadT. <f^n/«rfi«ffw) pronounced judgment of the court, that this crime 

was Httlc lefs than felony, and formerly was punifhcd as fuch; 

that Vaughan was fined 500/., and to fuffer fix months imprifon- 

snent^ and till he paid the fine. 

Anonymous. B. R. 

No new trial /^ N a motion for a new trial in an a£tion by the owner of the 
^i* **h inheritance for making a dam crofs aw ancient watcrcourfe, 

wMtTidena the judge who tried thc caufe certified, that fix witnefles were 
on both - examined at the trial on each fide ; that the jury found for the 
'"'jjA^k? defendant, which was againll his opinion, but that he could not 
againft the ^a^c Upon himfelf to fay that this was a verdift againft evidence, 
3udgc*8 «pi- becaufe there was evidence on both fides j fo a new trial was 
nion who refufed 

tried the : rciuica. 

caufe. 

Willis v^r/^j Lewis. B. R, 

Nooccafion T N an aftion of debt upon bond for 100/. defendant was ferved 
^*^"w"rdn ^^^ * ^®Py ^ ^^ procefs according to ihejlat. ilG,i.\ and 
lS>c*ft *' ^9« rcfolved per cur,y that th^re was no occafion to put the no- 
fcrvcdwhcfc ticc to appear at the bottom of the proccfs according to the y?a/. 
^vf/ol G.2., thisbcipgabovcio/. 
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Olivant verfus Berino, B. R. 

|N trover for fome piaures it was moved, that plaintifF (houW *Salk.^97. 
^ be obliged to take the pidures and cofts upon an affidavit that ^^.,^ht,Hil. 
tbey are all the goods that the defendant has of the plaintiff, and ^ceo. i. 
that not denied. But/.r r//r.-This aaion is for damages 5 and ^^^ 
you cannot oblige the plaintifF to accept the thing itfeu. |^„, 

In trofer 

iSote, In Buxton and Gahelh TrU,. 9G.1. Trover for » ring ; drf«...nt^^ 
and Paf. got 10 G. 2. in trover for goods, this court re tulca mc t^egoodt 
Hke motion. »d wfts U» ««t. 

Long veffus Miller. B. R. 

nECLARATION was delivered within the term : rule, to vueruliof 
L^ plead was given' the 7th of May, and expired the nth, and ^^.^ ,^^^_ 
no plea being put in, defendant applying for time, but no order styi.Rn. 
made by the judge, after the time for pleading was out, and be- 396:^ ^^^ 
fore plaintiff had figned judgment, the defendant pleaded m ^^ ,, 
abatement-, and the queftion nowwas. Whether tins plea bemg CafoinK 
after the time for pleading was out and a dilatory, (hould hinder w,.n.«. 
the phintiff from figning judgment ? And per «r.— Ihe pla'""" Praflice at 

(h.11 have his judgment f«>r pl^« i" f ='«">-f "l^^^j^ %!^^1 

in four days, if the declaration be delivered before the lalt tour ^5^^,^ ^^ 
days in term : if in thofe laft four days, defendant mult plead g. c, 
aftera fpecial imparlance within the firft four days of the next 
term J and this is the praaicc of the court: and although fair 
pleas to the aftion are received after the rules to plead are out. 
and before judgment at any time, yet dilatory pleas never are, 
and no court ever favoured them.' 

Note; Hit. 13 G. I. Heath v. Badan, cited by Wright). Tref- 
pafs, defendant pleaded after four days were expired, m abate- 
ment} and on motion, cvr. fet afidc the plea. 

Catlin verfus CatUn. B. R. 

nEFENDANT was arrefted and held to fpecial bail in an ac. 6Moa. 14. 
^ tion of trover, upon an affidavit that the value of the goods ^^right j. 
converted by defendant amounted to more than 10/., and now it wber.d^ 
was moved to difcharge defendant on common bail} but demcd ^^^ 
*fr ««r. and there is no occafion for a judge's order. wi intra* 

• ter. iStt* 

, mti Trln. II isf 12 G. 2. Pittt V. MilUr cited as in point. i»>».S.c. 
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Walker v^f/J^j Jackfon. In Chancery. 

^Vh4t !iror<l« ^AWPREE Bell, the teflator, willed that all his eftate in omit 
ina will wiU x5 I^incolfi. fliould be fold for payment of his debts and legacieS|. 
the pWfpnal ^^^^ dcvifcs to J?wwtf Marjhall an annuity of 2co/. /M?r ann. to. 
eftaic, and bq raifed out of his cftate, not otherwife irt his will engaged in 
. charge rfic com. Norf, -to be paid half-yearly ; then the will goes on ; as a, 
payi^nt of* farther mark of his fincere afFe£lion, he gives the faid E, M. fe- 
^cbts. veral pifSlurcs^ medals, and other fpecific legacies ; then he gires 

*^*^' to Mflrgaret Bell /^oL per ann. charged on his eftate in Norfdh^ 

and makes E. M> and Dorothy Baivpree Bell co-executors, and 
executes this his will in 1 740, in the prefence of three witncfles : 
afterwards, on the 21ft Augujl 1741, he with his own. hand in- 
terlines' in the latter end of the fame will thefe words, (v/z.) And 
I give and devife to them (meaning his executors) all my perfonal 
efiafe not hereinbefore dev'tfedy and then re- executed his will in. the 
prefence of three witnefles ; and the only queftion in this cafe 
was, Whether the perfonal eftate fliould be firft applied in eafe 
and exoneration qf the real eftate ? 

If petfonal I^rd Chancellor Hardwicke'^Thc general rule is, that the per- 
b^Tft**" fonal eftate ftiall be firft charged with payment of debts and Ic- 
plied top?iy gacics, and the teftator cannct exempt ii from being liable to hi$. 
debts. &c debts as againft his creditors ; but as between heir and executor, 
*)'i""-7'^- he may charge them upon any other fund that is not primarily 
Iq.Ca. Abr. ^i^W^j ^nd difchargc the perfonal eftate: there are feveral ways, 
*7i.^ by any of which a man may give his real eftate for payment of his 

Liflc'^N ' ^^^^ » ^» V^» '° truftees -, 2^/y, by way of charge in equity, 
i7^». °^' which this court will decree to be performed, or he may direft 
Prec. in that his real eftate may be fold for payment of his debts ; but let 
Bamfie^id V. ^^^ ^° ^^ ^^'*^ ^^^ ^^ pleafcs, none of thefe ways will make the 
Wyndham,' real eftate firft chargeable, if there be not in the will either cx- 
Caf. in Eq. prcfs words or a manifeft intent to difcharge the perfonal eft:at«, 

Sfa bJik, ^^^ ^^ ^^^^ ^^ ^^^ ^^^'^^^^ ^"^ ^ ^^ "^ opinion, that in this will. 

73. Rep. of there is a rnanifeft intention to give the p;^rfonal eftate to the 

Caf. in Eq. cxccutors, as a fpecific legacy. The will is, that all my eftate in 

X Lev. Z07 Lincolnjhire be fold for payment of my debts and legacies : after- 

Feithamv. wards. he gives feveral fpecific legacies to defendant, E> M. ; 

Harffton'8 likewife gives fome pecuniary legacies, and then makes B. M* 

cutvs. . ^^ 2)» jj. B. executors; and executes, this his will in 1740, 

T;his was only making them executors ; apd if nothing more had 

be^n done, the perfonal eftate would haye been firft liable*; but 

aCterwjards in 1741, with his own hand^he adds the words above, 

and re-executes the will. This exprefsly ftiews he intended to 

give thefe ladies fome further benefit ; and it is much ftronger 

than if tli^Jfe wjords had b^eq at firft part of; the will : bytif they 

had been there at firft^ ( (hould even (hen have been of opinion 

it 
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it had been a very ftrong cafe. This cafe was very rightly rc- 
femblcd by Mr. Clarle to the Duchefs of Beauforfs cafe ; but 
this is much (Ironger than any I know, in regard the teftator's 
intention appearing fo very plainly by his re-executing his will 
after the alteration above : {all the reft and rrfidue of my perfonal 
tjlate are the very word words that can be ufcd in a will to dif- 
charge the perfonal edate, for I have known perfonal e dates 
made firft liable, notwithitapding thcfc wards :) and fo I decree 
the real eftate in com. Lincy or a fufficicnt part of it, to be fold 
to pay debts aud legacies, £5*f. Walker^ a bond creditor^ v. Jack" 
fin and others, heir vind executors of teftator, on a rehearing at 
LwcolnS'Inn Hally July 22, 1743. 

Note; Bromhall v. Wilbraham^ at the RolUy 1 724 or 1 734, cited 
by Mr. Noel \\\ behalf of the heir 5 the words of the will in that 
cafe- were, ^* All my perfonal eftate of what nature or kind fo- 
" ever, I give to my filler A.^ and make my fider A executrix; 
" and I give to my two brothers all my real eftate chargeable 
" with payment of my debts." There it was determined the 
perfonal eftate was firft to be applied. 

lioie; Stapleton v Coieville^ at the Rolls, July 17, 1735. -/.by 
yiiW de ifes lands for life, (chargeable with payment of his debts 
JVid the annuities given by the will) .to his wife, and thereby 
gave her power and authority by fale or mortgage of fuch part as 
(he fliould think proper to raife fuch fum as (hould be neceflary 
for the payment of his debtsj and gave her all his perfonal 
eftate, and made her fole executrix, and takes notice in his will 
that the eftate had been for feveral generations in his family. 
The Mafter of the Rolls held the perfonal eftate difcharjgcd, and 
decreed fro def. (the wife). 

On an appeal loth July 1736, Lord Tcdhot confirmed the de- 
tree, and faid, though a perfonal eftate is the natural fund, yet 
a man may fubftitute another fund, and the perfonal eftate may 
be exempted by words that implicitly declare fuch intention fron\^ 
the whole form and tenor of the will. 
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Evcrall verfus Smalley. B. R. 

Cttftom to T]p JECTMENT, of copyhold lands in com. NoUingh*. A cafe 
^'"^^h^fd'h*^ JLL was made for the opinion of the court, wherein it was dated, 
lecovcry or^ ^'**^ within the manor of Collingham where the land was, there 
furrcndcr. Were two cuftoms of barring e dates tail, which had been ufed 
g.^. within the fame manor time out of mind 5 one way was by com- 

s. c. ^^^ recovery, the other by furrcnder in fee to the purchafor or 

vendee, 

Ediuard Smalley on the marriage of his fon Robert furrendered 
the premifes to his faid fon R» and Sufannah his wife, and their 
heirs in general tail ; they had iflue Edward Smalley their fon 
and heir, who after their deaths became tenant in tail, and 27th 
oi March 1729 furrendered the premifes according to Uie cudom 
of the manor to John Mills and his heirs in fee, who dying, left 
Robert Mills , his heir ^nd plainiifF's leiTor ; the defendant was 
Henry Smatley^ fon and heir oi Edward Smalley ^yfho furrendered 
the premifes to John Mills as afore faid in fee. 

And whether the defendant Henry Smalley the heir in tail was 
barred by the furrender In fee, where there is alfo a cudom 
within the fame manor of barring by recovery, was the quedion ? 

After two arguments by Caldecott and Hern for the plain cifF, 
and toole and Lutford for the defendant, adjudged per tot. cur. 
that the heir in tail was barred. 

xSid 314. Lee Ch. J.— It has been faid at the bar, that a cudom in a 
5 ^^^\^l' m.mor to bar a tail by furrender ought only to be allowed ex 
/s*ik 203. necejftiate^ i. e. when in the fame manor there is no ufage to bar 
Fophiiia by a recovery. There is indeed great diverfity in the books as to 

129. 

Co. Lilt. 50. 2 Vern. 704, 5. 3 Rep. HeydcnVs caf«. 3 Lev. 327. Cro. Eli*. 3?o. 391. 483. 907. 
Mo. 358. 753. Brownl. 121. Litc.'fec. 74. 4 Rep. 23. Cro, El. 348. 148. i Leo. 174. 95. 
Poph. 95. Cro. Car. 717. 484- » Saund,'482. 4 Rep. 23. 3 Rep. 8. b. i Roll. Abr. 506. 
Cro. tl, 372. Mo 6:7. Roll. Abf. 634. Prec. ia Cane. ^29. Baron Gilbert's book. White 

aa^ Thornburgh. 

barring 
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barring copyhold entails, but in none of them can 1 find any cafe 
to warrant this diftinQion. The later opinion of judges is, that 
in manor courts where a real a£lion can be brought, a recovery in 
fuch court wijl be a good bar. I own I c^n fee no reafon why 
this cuftom to bar by furrender fhould not be good ; but it is ob- 
jct^ed, that there is no recovery in value : the fame may be.ob«- 
jcded to barring entailed copyholds by recovery, for recompence 
in Volue does not extend to copyholds, the iffue in tail of copy- 
holds not being barred in refpcdl of the recovery in value ; but to 
prevent the inconvenience of perpetuities, thefe two cudorris may 
well (land together, and are but two different ways of barring the 
entail, and I think the furrender the beft« 

Chappie to the fame cffeft, and the cufloms muft be taken to 
be both coeval, we cannot fay which is prior j thty feem equally 
convenient to prevent perpetuities. 

IVright J. — ^It feems to be agreed by the council on both fides, 
that an entail of a copyhold may be barred by a recovery, or by 
a furrender in fee within a manor where there is no cuiiom for 
barring by recovery : but it is infilled on one fide, thefe two 
cuftgrns cannot (land together. It has been a controverted quef. 
ticn fince I attended this bar, whether copyholds could be entailed: 
it is now at this day faid they may, by cuflom co-openuing with 
thtjat. de donis; but this is quite new to me. Stat, de donis 
created no new eftate. Copyholders arc no more than tenants 
at will, and it is by the will of the lord, and his mere confent only, 
that they arc permitted to limit their copyholds in this or that ' 
way, either by furrender, or as the cuftom happens to be •, and 
furely the lord who of his mere will permits a limitation to 
J» 5. and the heirs of his body, may permit J, S, to alien tlve 
fame by furrender. No body ever thought that copyholds were 
within xhtjla*^ de donis. Barring entails in copyholds have, been 
much talked of, but I think there is'no fuch thing; is is only a 
way invented and permitted by the lord to get rid of the entail. 
The true reafon of the iflae in tail being b.irred is the recovery 
over in value ; now there can be no fuch thing in cafe of a 
copyhold. 1 think the furrender is a better way. if the lord 
permits it, becaufc cheaper. N. B. Wrrght J. declared that 
there was no poffibility of uriderftanding this matter by the 
books, and faid he had laboured much to underftand them, and 
could not. 

Dennifon J.— Nothing more clear than that tenant in tai^ of a 
copyhold may bar his iffue by furrender, and where there may 
be a real a^ion there may be a recovery. Cd. Lit. do. b. Thefe 
are only two different conveyances, and it might as well be faid, 
that at common law, where there is a fine that will bar the iffae 

aj 
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as well as a recovery, that therefore one of them mu(i be void, 
a fttrrendttr, I think, is a more natural way of conveying copy- 
holds than a recovery, and I cannot fee any ufe a recovery is of 
bat only to create greater expeihre. 

Cayhill verfus Fitzgerald. B. R. 

Vide Co- iN debt upon an arbitration bond, defendant craved oyerot the 
"JT"" '^S* * bond and condition, which recites, that whereas there were 
Bafly. Poft. differences between one John Fitzgerald and plaintiff concerning 
Jodgmfhtof a certain debt due from him to plaintiff upon a bond for 800/. 
C^ ^T\^' of ^^^ ^^^ condition, ^c. that if the faid George Fitzgerald, (the 
ax^tntion° defendant,) for and on the behajf of faid J. F.y (hould perfornj 
bood, that fuch award as arbitrators fhould make on or before fuch a day 
^ifoimfulh ^^^w^^" plaintiff and J, F. the bond to be void $ and pleaded 
•wa^asihail that the arbitrators did not make any award ; plaintiff replied, 
be made be- that Feil and Fojler^ the arbitrators, made an award, and fet it 
tiffand^^fp- ^^""'^ ^^^ George Fitzgerald (hould pay 298/, px. 9^. and that 
and awanied plaintiff (hould receive the fame in full of all demands, and that 
ibat J. F. . they fliould execute releafes, and afligns breach that defendant 
aniAou"d' ^*'* "^^ P^y ^^^ money; defend,jnt demurred, and plaintiff 
pay piaijjtff joined in demurrer. 

29Sl-9S.9d. 

tod rdcafcs. ^j.^ Qi'^^^ f^,. ^j^ defendant objeaed to the award^ that it 
was bad, becaufe not made between the parties to the fubmiiEon; 
for the award is, that G, F, the defendant fhall pay to Mic. Cahill; 
and it ought to have been between the parties, viz. Cahill and 
J. jF. between whom the fubmiiEon was ; if the arbitrators go 
oat of the fubmiffion the award is bad. Moore and Bee^le^ cited 
in 10 Rep.' I 'i I. RoiL Ah, 246. />• 3, 4. 'idly. This award is 
bad becaufe not mutual between the parties ; for it is a rule in 
law that an award cannot be on one fide only, and there were 
Q^Frontia no differences between plaintiff and G. F. In the cafe of Nott 
and Small, g^ J Long, Mich. 9 G. 2. B, R, Lord Hardnviche laid down j 
liGeo. I. V^» That an award muft be certain, and make a final end be- 
tween the parties ; '2-dly, That the arbitrators cannot delegate 
their authority, but mull a£l: in perfon ; '^dly. That they can in 
no cafe enlarge their pov^/er; and Bacon v. , Carihew 412. 

was cited as in point. 

Floyd e contra, that the award is good^ for that G. F. did fufa- 
mit \ and the words of the bond are, G. F, for and on the part 
and behalf of J. F,, and. he binds himfelf, his heirs, executors, 
tsfiT. for and on his and their part and behalf^ therefore it is: as 
well on the part' of G. F. as of j, F, ; idly. The award is mu-* 
toal, for the money was to he paid by. G. F. injhll of all d^nmndt, 
atid that releafes fliould he executed ; .and to ftpw that Gi F* \% 
liable as well »s J. F, citeda fi,gll. At, 244. ^. .18. (but CUve in 

hi$ 
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his reply faid, that in that cafe C. fubmitted,) Tlelv. 137. 147. 
Taikt and Godholt ; aiid a relcafc to G. jF. will difcharge J, F. 
for rcleafes are to be con&vucd ficunJUm/ubje^am maUriam. 

Lee C. J.— There fecms to be no difference between this cafe 
and that in Cartb. 412. but as the money was to be taken in full 
of all demands, the court doubted ; at firftthey feemed to think 
the award bad ; fed adjournatur. 

Weld, Executor of Weld, Efq. verfus Nedham. B, R. 

pLAINTIFF declared in debt upon a bond in the detinei only, Praaice. 
^ which was right; defendant pleaded a (ham plea that he did ^ fi»^« pJ«» 
not detain the debt, and concluded with an averment ; plaintiff '^^ed^^u « 
demurred, then the defendant ftruck out the plea and demurrer^ fpeciaipie*. 
and gave the general iffue non ejl fa^um ; and now Mr. Morton Note; Dc- 
moved for leave for plaintiff to fign his judgment, the firft being f^^ndantcao- 
a (ham plea, and this irregular. Mr. Poole {hewed for caufe that ncraTdemSr- 
it was the ancient praftice of the court, when there was fpecial rer, but he 
pleading, that defendant might ftrike out the fame, and give the maya fpecial 
general iffue ; and this was alfo faid by Mr. Benton (clerk of the m^*m^*. 
papers), then in court, to be the ancient practice •, but per tot. day's book« 
cur. this is irregular, and the plaintiff .fliall have his judgment, *^'- 
for the firft was a fiiam plea, and no fpecial pleading ; and al- 
though defendant may ftrike out fpecial pleadings and give the 
general iffue, yet that caftnot be done without leave. 

Rex verftts Shuckburgh. B. R. 

DEFENDANT being taken up by virtue of a warrant from the Baiifarpub- 
fecretary of ftate for publifhing Old England's Te Deum, a '^^j"«*^J*; 
bafphemous libel, was now brought up by^^. cor, in order to be King ▼. 
bailed, offered bail to enter into the common recognizance for Franklin;^ 
his appearance from time to time to anfwer fuch matters as Tr/T^G*** 
fhould be obje6^ed. again ft him on behalf of the crown. Mr. argued bd** 
Attorney-General infiftcd on bail for the defendant's good be- fo« a^* tfee 
haviour aHb ; the Lord Chief Juftlce faid it had often been taken {^ff^,"^*^ 
both ways, and he intended to take the opinion of all tlie judges ; of baif, b«t 
fo at prefent, defendant himfelf only entered into a recognizance ^J»«y »e^« 
for his appearance, and into Jl rule to put in bail for his good 
behaviour, if the judges, or the major part of them, Qiould be of 
opinion that he ought. 



gave any 
opinioo. 
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Tyfon verfus Ironmonger, Efq. B. R. 

An ittof- ^TJNTONi an attorney's clerk, attending the court in pcrfon 
Bey*s clerk o ^p^^ 3 complaint againft hira for nial-praftice, having in 
fof'maU^"' his affidayit fully anfwcrcd the matters charged upon him, the 
pnaicecan. plaintiff's counfel thought he had not told the whole truth, and 
not be ex- propofcd to interrogate him ore Unus in court iipon oath. But 
t»ui ttpoii pet curtain^ you cannot examine a perlon accufed upon oath; 
••Ui. but afk hinvwhat you pleafc without oath: fo Sir John Strange 

examined him without oath, and he exculpated himfelf. 

Sabin verfus Long, B. R. 

'^Refpafs againft three defendants, two of them pleaded, the 
^ other let judgment go by default: the jury on trial of the 
iflue found for pldiniifF damages 35/.; afterwards plaintiff exe- 
cuted a writ of inquiry againft the other defendant, and the jury 
affeffed ax. damages, and judgment was entered that plaintiff do 
recover againft two defendants 35/. and againft the other 2/, 
Now Serjeant Bootle moved that the 2i. damages might be ftruck 
but, and that judgment might be entered againft all three joimly 
for the 3 5 J. Rule to fliew caufe. N. B. This being moved, 
after the term wherein the judgment was given, the court refufed 
it ; and upon caufe ftiewn by Mr. Rohinfon^ the court faid plaintiff 
might take judgment de meliortbus damnis where feveral damages 
are given, or enter a remittitur : but taking damages for the 
whole makes the judgment bad in point of law ; and wc are of 
opinion it cannot be mended, for it is not a mifprifion of the 
clerk, but founded upon the verdift. Vide Jlat. Car. 2. and 
Comyrts 284, 5. 

Anonymous. B. R. 

Notice of T ]PON a motion to qua(h a mandamitSy it was faid by the 
motion muft \J court, you cah never move to fuperfede or quafli any writ 
a writ?"^ whatever, without giving notice of motion. 

G Wynne verfus Hooke, B. R, 

Whoever TjENRT DaweSy being feifed in fee of lands in com. Pemiroief 
Mill take as -*7 ^[q^ inteft^t^ ^c^ng- thLCfr^fons, ^rj^, * f>w;ft7/, «id 
^ttrch^fc'''*^ JXowflj : Thomas died without iffue in the life of his brother 
muftbctoth Crijpth: Gr/^/i the cldeft fon entered ^nd was feifed in fee, 

heir and and 

«iale. 
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and married Alice Pritcbard his firft wife, by whom he had ifluc 
one daughter onlyj Phu^bf^ who married Griffith White^ by whom 
ihe had iiTae one daughter only, Elizabeth^ who had four huf- 
bands; ift, Thomas Lord Lort t ad, Lord Vifcount Bulkley g 
Sdy Thomas Ferrers s and the i^xhy John Hooke the defendant, 
who claims under a marriage-fettlcment made by his wife 
Elizabeth^ the grand-daughter and heir general oVGrijitb Dawes. 
Griffith married Jane Bvwen his fecond wife^ by whom he left 
no ifliie. 

Francis DaweSy the fecond fon of Henry DaiiKSy (the common 
anceftor,) had iflue two daughters, Judith and Margaret : Jw 
dith married Rowland Gwynne, by whom he had two daughters, 
Dorothy and Pri/cilia, two of the plaintiffs ; and Margaret mar- 
ried William WilliamSy by whom fhe had Elizabeth the other 
plaintiff. 

In November 169.3, Griffith Dawes being feifcd in fee as afore- 
faid, made his will, and {int* al,) gave the premifes in queilion 
to his wife Jane during her life, and after her deceafe to my 
grand-daughter the Lady Bulkley during her natural life, and 
after her deceafe to the right heirs male of me the /aid Grilhth 
Dvurcs/or ever ; and having fo made his will, died in January 
1693. J'^^^ ^'* ^*f^ entered and enjoyed the lands till Jl^arch 
1693, when flie died ; then Lady Bulkley entered and enjoyed 
the fame ; and on her marriage with Hooke the defendant, in 
1 729, made a fettle'ment, under which he claims : Francis Dawes, 
the fecond fon of the common anceilor, and only furviving bro- 
ther of the teitator, died in the life of Lady Bulkley ^ who alfo 
died without i^\xt %t]i o{ May 1736, and thereupon defendant 
Hooke then entered under the fettkment, and is nowpoffefled. 

The fingle qucftion in this cafe is. What is the true mean* 
ing and conftrudlion to be put upon thefc words of the will, 
to the right heirs male of me the /aid Griffith Dawes^ir ever ? 

This was a cafe fcnt by my Lord Hardivicke C. to the judges 
of J?. R. for their opinion, and was folemnly argued twice, the 
firft time Pa/ 1 6 Geo, 2. the fecond time in Mich. 1 7 Geo, 2. 
by Probyn and Hume for the plaintiffs, and IFilbraham and Ford 
for the defendants. 

Probyn argued, that Francis Dawes, brother of the teftator, Co.Litt.9.b. 

being hving at the time of the devife, might well take by the i°J*' 

faid words, which arc defcriptive of the perfon, and they arc Sm:. 4-7. 

words of purchafe in fee ; that Lady Bulkley could not take by Brown m 

, Burkham $ 

be tb«t will take as heir male by parchafe muft not only be male but heir too* t Veot. 37t« Pytuf 
and Mitford. £q. CaC Abr. Baker and Wail. Pollrx. 457. Jaiaes and Rtchardi, E<|. CaC Abr. 

5 tfaem) 
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tbem, ; flic could not uke ti tail, becaufe flie ought in that cafe 
te be both heir and mak, Mrhich (he is not r flic cannot take H 
fee by will, becaufe flic 16 heir general 5 if flie takes at aill, \i 
muft be by courfe of defccnt : in Trin. 8 Anna, G, B. 2 Fern, 
'j'^6* Where a devife to his heir male, although neither heir of 
the body, nor heir at law, held good (ftd N, B. htc tufe by 
other words in the will it appeared teltacor did not intenxi he 
' fliould be hindered from taking by his heir female). Peere IVmi. 
229. . That heir male was a good defcription at common law, 
Qo. Lit. 27. tf. The word male is not to be rejefted ; it denotes 
the brother where there ia a daughter. yRep, 40. i Lev, 172- 
I Vent. 88. • 

Gurdon sna WHbraham pro //^— That the words arc void fot uncertainty, 

v**jv "* *^^ nothing can pfs by this devife, no one can be heir male, 

oH-^xj. hut he who is alfo truly heir at law j and in the cafe of CourtdeH 

s. c. and Clarke^ Hoi. 31- it is exprefsly laid down, that when the 

D%k' limitation is made to heirs males or females, he or ftie that will 

swiy'scafe. take muft have both words verified in him or her ; that is, that 

37 H. 8. fuch perfon muft not only be heir, but alfo male or female, as 

TaU^'.**^* the limitation happens to be. 

Moore 136. Dy. 373. Co. Lltt. 164. a. 24. b. Pm. in Cane. 54. Staling ind Etrick. 3 Satk. 
Ford and Lord OlTuifton, Paf. 1702. RocMo. 310. 2Peere Wms Dawes and Ferrers. Prcc lA 
Cane 591. S. C. 442. and Vcrn. 

Poller. 457. Mich, l^ Geo. 2. Hume pro yi/^r.— That the intention of the 
jjmesand teftator is the beft rule for conftru6lion of wills, 3 Rep. ao. 
^y^^lii. Borajof^s cafe : he made two queftions i ijf. Whether Francis 
Burchet and took any eftatc ? and, if he took any, 2d/y, What that eftate was ? 

Durdant. 
Prec.taCaoc465. 

Beaumont And as to the Ty7, The words right heirs male are a plain de- 
and Long in fcriptlon of a perfon thert in being, whom teftator muft mean by 



Dom. Pro- 

certtflQy 



^^ ^ tfhat defcription, and could be none but his brother Francis, who- 

M\ch!*i7i3. was then in being ; 2cl/y, He is entitled to a fee, for in a will the 
Atr. Caf. in words^Jr ever no doubt carry a fee-fimplc. 

Vide opiaion ten judges. 

Ford pro def. — I agree with Mr. Hume as to the general rule 
for the conftruftion of wills as to- the teftator's intention ; but 
muft beg leave to add that fuch conftruftion muft be confiftent 
with tiic rules of law. He that will take ae heir male by pur- 
chafe, muft be hoth heir and male ; this is a gertcral rule, and I 
^ink there be but two cafes where it can be departed ff om 5 thd 
\A Where by the limitation to heir male there is fomcbody par* 
ticularly pointed out ; 2dlyy Or words to exclude the right heir^ 
that a limitation to heirs male does not extend to collaterals,, is 
laid down in Coundatl and Clarke, If thcfe words to the right 

heirs 
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hilrj mabofme^ &c. were in » deed they would create a tailj a» 
in Beresford^% cafe*. I think if Lady Bulkhy had had a foo at *Th«wor4t 
thclaft moment of her life, fuch child might have taken: by way ^c'deno* 
of contingent remainder ;.' and i£, Francis the brother took any of what 
eilate at all> it muft be a tail : in a deed, a limitation to one and body, 
his heirs males for ever would be a fee-fimple, becaufe uncertaia 
of whofe body fuch heirs {hall be meant ; but in a will it is a 
tail, becaufe the intention of the devifor, and the court will 
&ipply the word body ; and fo held in Ford and Lord OJfuljion^ 
Francis is dead without iflue, fo the eftate defcended to Lady 
Bulkley under whom defendant claims. 

Humc'^lt is faid that a fon of Lady Bulkley niight have taken 
as heir male by the words : but I deny that, for Lord Cake (Vys» 
he who will take as heir iriale muft convey his defcent through 
all males, fo that a fon of a daughter cannot take. 
AdJQurnatur. 

Framptpa verfus Goulfon. IB. R. 

I N cafe upon a promiflbry note payable four nionthsftfter date; 
^ judgment in C. B. by nildicii; error brought, and upon com-» A re^ueft 
mon errors affigned, obje£led by Mr. Cay for plaintiff in error^ ^"^*'> ^* 
that it is laid in the declaration, that the requeft to pay the to ^yth» 
money on' the note was upon the fame day and year the note is debt before 
dated, which is four months before it became due ; but anfwered ^^ " ^^' I*. 
by Mr. Poole pro def. in error, that there is no occaHon to lay any vide 
requeft at all \ and fo it was adjudged ^r tat. cur.^ for the bring- i Sattnd.^s» 
ing the a£):ion is a requeft in law, and it appears that the a£iion ^^"|*L 
was not brought till above a year after the note was due; but if aver • le- . 
it had been neceffary to have laid a requeft, it appears in the queft. 
conclu£on of the declaration, that the plaintiff in error was often 
afterwards requefted, which would be fufficient. 

Newcomb verfus Green. B. R. 

, A CTION of covenant upon a deed. Breacl^ affigned for noit^^ 
^^ payment of 274/. 4/. i id. Defendant pleaded non eft Poftei 
faBumj a verdid was given for the plaintiff, and the faid fum ^^^^^f" 
in damages, but by miftake.the affociate had only marked on the notes? ^ 
pq/iea is, damages: and now Mr. Hujfey moved to amend the. 2Stca.ii97^ 
poftea bv the minutes of Judge Burnett^ who tried the caufe (upon ^* ^\ 
the anuiority of Cro. Car. 338. Elliot v. Skypp, arid Bold's cafe 
in SaJi.) the judge having taken it down right. It was o\>]c€ted Silk. 5^. 
by Mr. C&ve^ who (hewed caufe, that this was making a new 
VojL, I. D verdift 
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tcridift for the jury 5 he alfo cited a cafe, Pa/. 1 1 or 12 Geo^t. 
Ray and Lifler^ in debt on three feveral judgments, and damages 
laid in the declaration to 10/. j the jury; gave 30/., and judg- 
ment being entered for that fum, error was Brought, and it was 
moved to amend the damages to 10/., but the court lefufed it: 
it was afterwards moved to remit 20 /., but that alfo refufed ; 
but per tot. ^/r.— As to the cafe at bar, this is not altering the 
▼erdift, but reftifying a mtftake of the clerk, and we will give 
more credit to the judge who tried the caufe; than to the clerk ; 
and ordered the pcjlea to be amended. • 

Note : Chappie J. cited Fry v. « , coram Lord Raymond ^ 

tfXion for words ; evidence given upon one fet that were adion- 
able, and by miftake a verdift being taken on a fet not aftion- 
able^ and great damages, the poftea was altered by the judge's 
notes. 



l^mntyverfus Finney. In Chancery, 15 Nov, 1743. 

parol eri- 'T^HE plaintiff's bill was brought for dower, and to have a 

dence to -i fatisfied term which was fet up againft her at law removed 

Jw/gitcn in ^^* ®f ^^^ vrzj\ defendant by his anfwcr fet up a bond by the 

iicuof dower hufbaud before marriage, conditioned to pay 400 /. to the plain- 

refufcd. tifPs ufe in cafe (he fufvived him, and fuggefted by his anfwer, 

Q^Vward that that bond was agreed^o be in lieu of dower; and he 

M^ k^G* '^'^^g'^^ ^'* ^^^^^ ^^^^ **P^" ^*' fuggeftion, praying an injunftion 

Lawrence * againft hcr proceeding at law, in dower. N, B. .The condition 

and Law- of the bond did not exprefs it to be in lieu or fatisfadlion of 

LoH sT*^^ dower, neither was there any written evidence to that purpofe \ 

jneri, 1^8, the defendant in the original bill offered to read parol proof of 

the plaintiff's having often acknowledged that the bond was given 

in lieu of dower. But/>^ Lord Hardwicke, fuch proof cannot 

be read; fo decreed plaintiff her dower. 

Lucan vefftts Mertins. In. Chancery. 

Mortgagee T\ECLARED per Lord Hard'wicke C. that a mortgagee of 

for lives LJ ^^ eftate for one, two, or three lives, cannot compel the 

pel mort- mortgagor to till them up as they fall m, but he may do it nira- 

gagorto fi'i felf, and add to the mortgage money, and be allowed it when his 

but may do it Iiimfelf, and add the cxpence to ih: mortgage money. 
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Rex verfus Hewlett. B. R. 

MR. PoqU moved to difcharge two rules for certtorarTs to re- Rule for 
move two orders of baftardy, application not having been certiorari to 
made to the court for the faid rules within fix calendar months, as dc^orbaf' 
direfted hy^aU i^Geo. 2. The motion was granted per tot. cur. tardy dif- 

charged be- 

Note; One of the orders of baftardy was made before the faid appficdfor 
ftatute, fo it was objeded by Mr. Floyd that it was not within it 5 in fis 
but^^r cur.y the words had or made in the ftatute have a retrofpeft, "a^nt^*- 



Anonymous. 

1 UKE Rohinfon moved that the defendant in error might have Thedeftnd- 

'^ leave to tranfcribe the record, (the plaintiff in error not *'". •" "•^<»' 

having done it,) in order to nonprof, the writ of error, and to have fcribrthr"' 

the benefit of the recognizance entered into by the bail upon the record, 
writ of error ; but per cur. Chappie^ Wright^ and Dennlforiy ahfente 
Lee C. J., it never was done. 



Wynne vd'^y^j' Wynne. B. R. 

pRROR brought to reyerfe a common recovery with double Poft. 
^ voucher of lands i/i row. SdfA/, ^h^xtm Six Watkin Wiilihms Thevouchee 
Wynne Bart, was demandant, William Thomas tenant, James d"es before^ 
Apperley and Alathea his wife, firft (and jointly vouched) vouchees, the return of 
who voucTicd the common vouchee. By the record it appears J^^ *"' ^^^ 
that the writ of tnttj fur dijfeifin in le poji was returnable quinden. wa^Mti*- *^ 
^aj. 13 Geo. 2. to which the tenant appeared in perfon, and xandum. 
vouched the faid James Apperley and Alathea his wife, whereupon 
a writ of fummons ad ivarrantizatidum is awarded, returnable in 
^rapno Afcenfionis Domini^ (which was on the i6th oi May^ ad 
quern diem ven. tarn prad. le demandant in propria perfonafua quam 
prad, le ten. per attorn, fuum et prad, J. A. to* A. ux, ejus per 
Jofiam Hod/on attorn, fuum Jimiliter ven,, and enter into warranty, 
and vouch over the common vouchee, who appears and pleads 
quodprdd. Hugo non diffeijtvit prafat. Watkin de le lands prout per 
bre, tsf narr. prad. fuperius fupponitur iff de hoc ponit fe fuper pa» 
iriam; he then imparls and makes default, and thereupon judg- 
ment is given and a common recovery had, and a writ of feifin 
^wardedi and the (hetiff returns he has delivered feifin. 

Da The 
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The error affigncd is, that Alathea died before the giving judg^ 
ment in the faid recovery, and for this the plaintiff in error prays 
the recovery may be reverfed ; iffue joined that Alathea did not 
die before the giving the faid judgment, which was tried at the 
fummer aflizes at Salop 1741, and a fpecial verdift taken, which 
finds the recovery as tefore ftated with the mittimus and tranfcript 
of the dedimiu poteftatem to take the warrant of attorney of the 
vouchees, and that Alathea died the loth oi May 1740, (which 
is fix days bcfoje the return of the M^rit of fummons,) but whether 
ihe died before judgpient or not, the jurors do not know, and fo 
conclude in the ufual formi leaving that to the judgment of the 
court. 

Skinner the King's ancient Setjeant for the plaintiff in error. 

It appears by the record that the fummons was returnable the 
i6th of Aftfy, and therefore judgment (as I contend) could not 
be given before that day ; fo the 

ill Qu<ftion will be, Whether the death of Alathea^ found 
to PC the loth of May^ will not vitiate and make the 
judgment erroneous ? 

adiy, What effedl this finding of the jury (hall have, and 
whether the court may opt. fay that (he did not die before 
judgment, and whether it can be made good by relation 
to the ift day of the term ? 

• 1 admit, my Lord Coke fays, that records import abfolute truth ; 
the reafon is, that there may be an end of controverfies : I admit 
alfo that common recoveries are generally to be favoured, but at 
the fame time muft infift, that the forms of proceedings there- 
upon ought to be ftriaiy kept up and adhered to ; and although 
the term is to be confidered but as one day for the furtherance of 
juftice, yet that rule is to be confidered with many reftridions. 

I. Whether the death of Alathea found to be on thcioth of 

^ May^ does not make the judgment erroneous ? Suppofe flie had 

not prayed a dedimus potejlatem^ and had died before day given, 

there could not have been any further proceedings ; but that it is 

erroneous, the cafe of Sir Thomas Gower^ 2 rent. 90. is exafily 

in point; and it is every day's experience upon motions to enter 

judgment on old warrants of attorney, the court requires an affi- 

«LcT. ii7, davit that the defendant is living ; the conufor in a fine is not in 

Comber. 57. ^ourt until the return of the writ of covenant. Roe and Evelyftf 

jSallt. 168. aSirf. 54. 92. and to proceed upon a fine, the conufoj being dead 

Piggottieg. before the return, is like building without a foundation; if 

Co.Liit.sz. 13 vouchee 
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rouchcc dies before execution, I owri, according to Siel/fs cite, i RoU.Re^ 

fi. 108. a, writ of feifin may iflue. It was objected iii the for- 3°5'. 

mcr argument, that the error affigncd was averring againft the sut^SAjJ 

record ; but I infill that this is a matter collateral, and being foj w» 3»c. ix. 

may be affigned fot error. ' ^***V'3v 

. ** p.ai. Mich. 

1734. Da Cofta ▼. — — , Stat. 17C. 2. cap. 8. made perpetual by i Jac.a. c. 17. 10 H. f. i^» 
10. Dyer, 89. Cro. £1.468. Cro. Jac. ii. Ydv. 33. 4 Rep. 71. Hlnd*s cafe* 

2rf/p, Whether this judgment, by relation, fliall be faid to be 
given the firft day of £afier term ? 

It is iaid the whole term is only one legal day; but that is a xRolLAbrl 

fiftion, and in fiEHone- juris femper eft aquitas, ut res tnagii valeat 399- 554' 

quam pareaty 4 Rep, Styles 14.. The very continuances in the Carth.i78* 

recovery take away all prefuniption that tde judgment was the 4. Rep. 59. 

firft day of the term, for to fay fo would be to contradi£l the c^^^'ggi. 

record; and Lit, fays, the law is proved by the pleadings, i In/l, RaJJitiSu 

115. Therefore" as -/^te/^^^j died the loth of May^ before the 1 Mod. 36. 

return of tjie writ of fummoris, and confequently before jude- J?*.*^^^** 

ment^ and as that judgment (L humbly contend) cannot be naae ioV°' 

good by relation, 1 pray the recovery may be reverfcd, Bro Abr. 

xnent, 86. and tit. Relation, 35. Plowd. Com. 79* 

Draper Serjeant pro def, in error— I admit that the death of the 
vouchee is a countermand of the warrant of attorney, but mu(l 
add this queftion, Can it be afiigned for error on record ? 

There have been many cafes cited to (hew that the death of the x RoU. Abr. 
vouchee before judgment may be afiigned for error ; but none of J^** 
them come up to the cafe, at bar. ' 1 wiU Ihe^ how they differ s-'cT"' 
from it. In Bro, Error ^ 92. 165. it is laid down, if death be »8 AffiC 
alTigned for error, the defendant muft not plead ;Vi nullo eft erra-- P-^7' . 
iuffiy mes doit re/ponder feveraltnent car ceo ^ triable per pais, iSid.afs. 
Cafes of death between nifi prius and day in bank ; 2 Bulft, 241. i3>» i43« 
a cafe relied on by the other fide; S. C. in i Roll. Rep, 51. p"*^^'^; 
I RolL -^^r. cannot govern this cafe becaufe given by llatute, 3 Mod 1*40. 
and therefore cannot^ operate at common law. And i Rail, Famfley, 
Ahr, 768. and* I Roll. Jiep, 14. Cro. Jac, 356. Cro. El, 202; ^'^i^'^fe. 
all thcfc were upon motions to (lay proceedings, and in one 
of ihem It appears the court could not Ray the proceedings: 
tl.e other cafes are where it has been to day the judgment, 
as I Leo. 187. 1 Sid. i Mod. 36. S. C. 2 Bulft. 262. Sid. 
131. moved but not determined., SiJ. 93. l Mod, g. Cafes 
on warrants of attorney to enter judgment, 1 Vent. 310. 
1 Saik. 87. Such judgments arc good when entered after 
the party is dead; Ray. j8. Andrew and Sewell, Farref, 2, 
Vuller and Jocelyn : if death of the party could be aflijgned 
for error, what occafion to apply to the court ? It is very remark-- 
able that in al) the books there cannot be found o^e inftance 
wherever the death of the^ plaintiff or defendant hath bpen af- 
figncd for error, and the judgment thereupon revcrfed for that 

D 3 error : 
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Lite Rep, error : where it appears by the record (as in this cafe) that any 
sy- of the parties appeared on fuch a day, the death of fuch party 

l^^'^' before that day cannot be affigned for error, becaufc contrary to 
Popb. i3«. the record. In the cafe of Plummer and Webb &f aL in debt on 
DaJy 17. a bond, non eJtfaBum was pleaded : Webby one of the defcnd- 
II H 6.42. ^"^^* ^^^^ before nift prius : error was brought; and it wa« held 
Dy. 10. ' by this court, that the death of the faid defendant before ntfi prius 
iRoU.Abr. ^as not aflignable for error. Lord Raym. 1414. another cafe 
cfo.Tac.11. ^^^^ ^^*^> ^^ appears by the record that Alathea was living, or (he 
Cro.Ei.665. could not have appeared by her attorney; and there can be no 
4^^- inconvenicncy in making this record good, for the recovery was 

5ju! aftually paflcd at bar before the death of Alathea. 

Cw. Car. 53. Sir T. Joni, 187. 50 Ed. 3. 7. Jenk. 179. 7.% Aflif. 17. Roll. Abr. 783. 
pi. ify 16, 17. '19 AflTif. p. 8. Bro. Erior, 117. Vide Danvers. Cro. El. 739. i Roll. 
Rep. 301. Dj. 201. Skin. 39. Raym. 463. 2 Show. 173. 3 Mod. 249. 

If the affignment of error in this cafe be contrary to the re- 
cord, the finding of the jury is alfo contrary to it, and therefore 
void, according to 1 1 if. 6. 42 ; for the record fays, that all the 
parties appeared in Cro. Afcenfton. Dominic 

1 Bnlft.x6i. The nature of this judgment of departure in contempt of the 
3Uik.2i3. court : it fuppofes that the common vouchee ^fked leave to go 
1 Roll. Abr. out of court : upon this imparlance he leaves the reft of the par- 
583. 1. 4. ties in court : the demandant might go out for a minute and re- 
^*^*Fi*nM**' ^^^^ again into court; and when he came he. might alk, where 
aSid.94.92. *3 the vouchee that I may demand againft him ; who being gone 
' a Lev. 127. out upon a general imparlance^/ nemy al jour prefix^ car la fur 
Comber. 57. j^^ default judgment final ferra done quia recejjif in contemptum cur,y 
3 Salk. 168. car fur general imparlance le common vouchee ad impris fur luy dejtre 
Cro..EI.468. tout f foils prifl a defender fon droits fet antrement efl fur imparlance 
ftttttLz, ° P^^^ ^^ J°^^ certain^ leu petit cape tantum duit aver ejlre agardr. 
Telv. 211. 

Whether this judgment appears by the verdifl to be erro- 
neous ? the fummons is awarded to be returnable in Cro. Afc. ; 
then the record goes on and fays, at which day came the de- 
mandant and tenant ; and the vouchees being fummoned, like- 
wife came and vouched over : now if the word before had been 
put in (lead of «/, this had been a good recovery without doubt, 
for the vouchee might not be fummoned, and yet might appear 
well enough by law : the vouchee might be (landing near the 
court and hear what was tranfading there between the demand- 
ant and tenant, and might hear himfelf vouched and a fummons 
awarded, and thereupon might fpeak tp an attorney then in 
court, $iry do you take care of this caufe for me^ and appear for me 
now. 

Whether therefore Alathea might not appear before the fum- 
mons ? and if fo, whether flic did or not i The time of appear- 

aiice 
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tncc is not triable by the country fet per record coram les jufticeSt 
2 RoIL Abr, 574. p. I. And nothing is more common than to 
file warrants of attorney 12 months after the judgment ; and the 
time when filed is not aflignable for error : and in HiL term. Manning 
4 Gei^. 2. Manning and Brook in B. R. fo hield, it was an action JJ^ ^r^k, 
on the cafe; interlocutory judgment was of Eafier term, final *** 
judgment of Trinity term, warrants for both parties were re- 
turned as filed of Trimty term ; objected, that the defendant was % Buif. 114. 
out of court upon the interlocutory judgment, and therefore the ^ ^^^'^'l?' 
warrants ought to' have been of Eii^er term; but held, that by c.T.*fiK.i.5l 
the common law warrants of attorney may be filed after judg- 
ment, and fo the judgment was affirmed. The power to make 
attornies out of court is given by ftatute ; and the common law 
was, tliat attornies (hould be appointed in court aflually prefent. 
Th&Jlat. of Carlijle^ 15 Ed. 2. firft gave the ded. pot, to taka .. 

warrants of attorney out of court ; but that ftatute is only di- i Lc^. 130. 
reftory, and at the difcretion of th^. court, Ray^ 70, i. ; and ac- J ^eb"^8 
cording to i Lev, 130. the vouchee might come in before the FitiVouch* 
fummons and make an attorney ; and in Sid, 213^ it is faid, the. er^ 197* 
vouchee may come in by hirafelf or attorney, though there be no 
procefs 5 and the appearance is not to the writ of fummons, but 
to the fuit. The ded, pot. and warrant of attorney give no power 
to appear on the Morrow of the Afcenfion, but only ad lucrand. 
vel perdend. in placito terra. In a common fuit- defendant may 
appear before the return of the capias, and then the capias is out 
of the cafe, for the appearance is to the fuit, and not to the ca^ 
pias; and notwithftanding this the judgment is of the firft day of 
the term. If therefore the vouchees might legally appear before 
the fummons, and they could not appear at the day (in Cro. Aic.\ 
what muft be the import of this warrant of attorney ; furely it 
rauft be, that they did appear before, -^nd the plaintiff ifi error 
pannot ayer againft it. 

The judgment in this recovery fliall have relation to the firft Kdw. 166. 
day of the term. The general intendment of the law is, that J^jj^'^'^**'' 
every judgment has relation to the firft day of the term: the 3Saik.i»3o. 
reafo^ is, becaufe the court cannot determine every fuitor's cafe 210. 
in one day, and -term and vacation ara as one day, and judgment Cro.Car. 
ihall have relation to the firft day, unlefs there be a memorandum HetlV ^^. 
entered on the roll to the contrary. If a writ be brought againft Hutt. 95. 
two executors, and gbate by the death of one, and plaintiff fues ]^^\}^* 
out a new ongm2\\ij journeys accounts, all the proceedings relate Co.Litt^* 
to the tefte ©f the firft original fd as to bind the affcts. In Smith io»« «• b* 
^Ti^RaydoHj Mich. 12 Geo. I. B. R. the court ordered a fpecial \^^^>^^ 
memorandum to be made, in order to give the party leave to cafe, 
pjead a tender. 

As to continuances there are feyeral diftin&ions : 

1. Between the commencement of the fuit and the conti- 
nuance of it. 

D 4 2. Be- 
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2. Between the continuance of procefs and of the pka* 

I 

SpeUuii '3* Between the continuance of plea from term to term, an J 
9^ from one return to another, this court has no jurifHidion : till 

31441. 74», filing the hill the procefs is only collateral. I know of no in- 
3177* ftance of the continuance of a plea from one return to another 

™^^j.^ in the fame term. In the cafe of Martyn and IVyvbonm^ HH. 
MdMiiUiAf. 8 G^* I* a^ion on S. S. contract and demurrer joined in Mich, 
Piiwaod B G^<?. upon the ift day of Biiary term, defendant pleaded /wr/ 
^|^^^ » darrein coniinuancei that the contra£k was not regiftered, which 
Kep, * by the a£): of parliament was to be regiftered on or before the ifl: 
of November : the plea waS) that after the la ft day of Mich, term, 
and before the firft of ffi/. following, plaintiff entered conti- 
nuances in Mid. term from day to day, fo that this plea was not 
after the laft continuance : the court being moved to (Irike out 
thefe continuances, declared them to be contrary to law, and 
|)farties are not to be harafled from day to day, but continuances 
muft be from term to term. In Pa/. 15 Ge». '2. B. R. elegit^ or 
fii' fa* againft tertenants, judgment recovered on fuch a day, 
«rhich was in the middle oiEafter term : tertenants craved oyer,'^ 
and on demurrer it was held good, and judgment for plaintiff, 
though ic was obje£ted it was not the fame judgment, becaufe in 
«tltep.5,6. the middle, of the term. If no continu^ince at all be entered 
HeydonU ftovci OBC term to another; yet' if the parties appear, the plea is 
^ *' continued, as in Dohfon and Dobfon^ B. JJ., upon error in dower 

upon a judgment by default, there was entered on the record 
Kdw. 56,b. fummon, i^c, it did not appear whether ^therc^ was any conti- 
aVera*''* nuancc, fo objefted, that for that caufe it was error. But 
ip!wms* anfwcrcd ^/r <:«r. that there needs no fuch entry, for the appear- 
91. 41. 90. ance of the parties at the day was a continuance in law. If the 
Rawn^ 161 ^"^^P***^ce of the day be immaterial, as appears by Kelw. it is, 
what then fays ih^Jlat, 23 EHz, No recovery (hall be, ^a 
what is this but a miftake of the clerk in writing at inftead of 
b^ore ? 

It is objefted that rules of court divide the term : rules are not 
records, only remembrances, not entered on the rolls of the 
court. 

Skinner's reply— It 16 agreed common recoveries are favoured; 
that the death of a party is a countermand of the power of at- 
torney ; but it is obje^ed fuch countermand cannot be afligned 
for error. My brother calls for a cafe : Trevilcock and Harvey, 
Trin. 5 Gefi. 2. B. R. rot. 556. is in point againft him ; here is 
the record in my hand : my brother Belfield acquainted me he was 
for the defendant in error, fo it did not fizfs/utJUerttia^ for old Mr. 

Tum 'al! ^^^"^ ^** °" ^^^ ^^^^^ ^^^' *^^^^*^^ <^°^W not appear before 
Paf.3aEii«! thc fummons, I Lecfj. 86.; and the jury have found flic died 
Paf, I* Jac. loth of May, fo flic could not appear : my brother objeflcd that 
utch oTT ^^^ ^ ^^' ^*^* ^^ ^^* ^^^ ^^^^ opinion of all the judges, and 
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alfo of the prothonotary. But, fays my brother, the appearance 

is not to the fummons but to the fuit. If (he had appeared in 

perfon herfelf^ I o\m that would have determined the authority 

of the attorney, but flie did not. The very entry of continuances ^ 

deftroys the relation to the firft day of term } and if the party 

could not appear till the return of the fummons, then the word 

at is right. Wynne and Wynne. Adjournatur. Poft, 42. 

Anonymous. 

MR. Benne moved to difcharge a rule for changing the venue Venue can* 
from London to Kent^ the a£lion being upon a promiflbry °^*^ . . . 
note ; but refufed per cur.^ although he cited feveral cafes in the .ai^on ■ 
Common Fleas where it had been done, and bid him fearch pre- noteofhand. 
cedents in this court. 

Rex verfus Watfon & al. . 

AN information was granted againft the defendants for pro- loformatroa 
curing one Vine a foldier, who had a fettlement in the parifli ag««>ftoTer- 
of Brill, to marry a poor woman who was an idiot and charge- SringViSi 
able to the pariQi of Dorton^ by giving Vine ten pounds and a fat dier tomanj 
hog for marrying her, whereby ihe and her child became charge- * p«>r wo- 
able to BrilL Per Lee C. J. Wright, and Dennifon, ahfenie Twrtoir 
Chappie. Ifotei Pilfworth who moved it, faid he remembered a pariih. 
like cafe which kimfelf moved in Hil. 17351 and there the court 
granted an information. Rex v. Watfon and Perrot^ overfeers of 
the poor of the parifli of Dorton, in com. Bucks. 

Graham verfus Benton. B. R. 

JUDGMENT was recovered againft. defendant a bankrupt in Bankrupt 
the Palace Court for a debt owing before the bankruptcy, and %^yiz ^^ 
defendant not being able to obtain his certificate before th^ faid Ster judg- 
judgment, had no opportunity of pleading it; therefore to gain inentib«ili>A 
time and fufpend execution, defendant brought error in the <*»fcharged 
King's Bench, and judgment was thereon affirmed; whereupon •'*""*"®°' 
he rendered himfell in cujiod. mar., and now having obtained his 
certificate, moved per Mr, Benne that he. might be difcharged 
upon thej?fl/. 5 Geo. 2./ 13. which was read. Caufe (hewn 
by Floyd and Stracey; but per tot. ri/r.— Defendant is difcharged 
by the ftatute two ways, either by pleading his certificate if in 
time, or by applying to a judge (after his certificate obtained) 
after judgment. Though cofts have been incurred after the Stat, fi* 7, 
bankruptcy^ yet thofe and the debt are confidered onlv as one ^ tO'<;afta» 
debt, and execution could not bo prevented but by oringing 
error, 
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Wynne verfus Wynne. B. R; 

T EE C. J. delivered the unariimous opinion of the court, and 
J-^ made three points in this cgfe : 

Ante. i^, Whether the death of Alatheoy one of the vouchees before 

Poft. judgment, be error ? 

Vouchee 2rf, Suppofing it be error, yet whether, by conftruQion of law 

dies before ^|jjg judgment (hall not have relation to the firft day of the term, 

thewrit'of '^^^ whether the court will 4iot intend the appearance of the 

fttmmons. vouchec gratis, and have no regard to the day given on the re- 

the recovery ^^^ ^f ^J^g fummons ? 



IS enonecus. 



3^, Whether the plaintiff in error be not eftopped to affign 
the death of the vouchee to be on the loth oi May before judg- 
ment, when it appears upon the face of the record that (he ap- 
peared by attorney at the return of the fummons, viz; i6th of 
May? 

And we arc all clearly of opinion with the plaintiff in error 
in this cafe, that the death of the vouchee before judgment is 
error : and, 2rf/y, that the judgment cannot be made good by 
relation to the firft day of the "term : and, ^^ly, that the death 
of the vouchee is a collateral matter, and not contrary to the re- 
cord, and therefore the plaintiff is not eftopped to affign it for 
error. 

. As to the firft point, vide F, N. B. printed 1718, ^o. 45. Ict^ 
ter- B. 2 /«/?. 240. And that the vouchee is confidered as tenant, 
ntsJe Bro, tit. Error ^ 51. 131.. B. 491. Co. Lit. 265. Mob. 225. 
It was faid by defendant's counfel at the bar, that this was not 
aflignable for error, and for that purpofe were cited 18 Ed. 3. 
36. 38. 2 IfijQ. 245. But that the death of the vouchee does 
not abate the writ, vide Jenkins 179. TheoL Digejl, lib. 12. r. 3. 
2 Roll. Mr. 764. p. 2. 20 H. 7. fo. 10. That a remainder- 

man 
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man may,, as in this cafe, bring error to reverfe a common re- Piggott 
corery, Cra. EL 739. Halland and Danfey^ GGdJkfltt 379.' ^^9« 
21 H. 6. 29. 2 Jon. 182. ^ 

2ilyj We are all of opinicn we mud give judgment according 
to what appears to us upon the face of the record : now it appears 
there was a writ of fummons, and that all that was done by 
Alathea the vouchee was done by her attorney, and where there 
is a fummons, the conftant ufage and rule of law is for the 
vouchee to appeaic by attorney, i Leo, 86. 291. The appear- 
ance therefore oy the vouchee, as ftated on the record, is right, 
as it ought to be by law ; it 'would therefore be very ftrange for 
the court to fuppofe any other appearance when this is ftriftly 
right according to law, which is upon day givenjWz. the return 
of the fummons, at which day we are clear of- opinion this judg- 
ment was given by the C. B. upon this record. When a vouchee 
appears in perfon at the return of the writ of entry, then the 
judgment is upon the return-day of the writ of entry : but the 
writ of fummons in the cafe at bar is the firft procefs as to the ' 

vouchee. As to what has been faid about relation and continu- 
ances, it is all out of the cafe, 

3^//^, It has been urged that the death of the vouchee is con- 
trary to the record, and therefore the plaintiff is eftopped to 
affign it for error ; and for that purpofe has been cited 10 if. 7. 
21. Roll. Ahr. 86. 1 1 H. 6. 42. 50 Ed, 3. 7. Cro, Jac.l I. 
Telv. 33. The. rule of eftoppels is (to be fure) that a man ihall 
never be received to allege any thkig fdr error that is contrary 
to the record, but we are all clear that in this cafe the death of 
the vouchee is not contrary to, but a matter Collateral to the re- 
cord, and properly affigned and ixiMt per pais ^ 4 Co, 7. ; for all 
that the record fjys is, that the vouchee came by her attorney; 
it does not fay any thing of her aftual exiftence at that time, but 
puts a matter in iflue properly triable by the country. If an in- Shelly'scafe, 
fant vouchee appear in perfon, infancy muft be tried by infpec- na"h' V' 
tioa only, and during his nonage he may have error to reverfe nn.jW,^^ 
the recovery. Appearance in perfon and by attorney are very Walker and 
different. Fide 1 Sid. 322. 392. 4 Rep, 71. 1 Lev. So. ^tfKrvm. 
I Sid. 93. Ray, 59. And Chief Juflice concluded with a fay- 1415. this* 
\ng oi Popham^fo. 23. that grofs abfurdities ought not to be laft cafe docs 
admitted in recoveries; and was going to pronounce judgment JS^what*" 
of reverfal ; but, upon the motion of Sir John Strange^ jndg- c. j. fa>s.. 
ment wasrefpited till application fliould be made to C.B. to aBuif.»43.' 
try to make the recovery right, by fome alteration. ^ What ^®^' . ' 
alteration? 
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Bradley verfus Wyhdham, Sheriff of Haropfhire, 

B.R. 

Afoftfieri ACTION for a falfe return of z fieri facias. Defendant 
faciatcxe. -Ta pleaded Not guilty, and at the trial the plaintiff proYcd hcT 
Stttotl^** judgment and fieri facias^ and nulla bona thereupon returned, 
sdfierifaciu It was alfo proved, that one Whitehall was made fpecial bailiflF, 
at tbefttitof ^nd that the warrant upon ihtfi.fa. was direfted to him, Sich- 
wtedTte!* ^^^ Harrifon and another; that one SwantQn the plaintiflF's attor- 
vardt fliail ney was prefent at the time of executing it, and ordered Whiter 
«and and be ^^// ^^ yfg xht defendant Crop in that adion kindly, and not to 
•nd^'emat- *^^^ ^"7 ^^ ^^^ houfehold goods, for that Cro/s landlord, one 
tjcr wai pro- Eatl^ would foon be in the country and pay the debt : fo Har^ 
yerly left to ^yi^^ ^h^ bailiff rode round the farm and grounds, and faid, «* I 
•^*"7' it j^i^g qH this corn and cattle^* (and took fome account thereof,) 

for the ufe of the plaintiff* This fieri fiicias was tefted the i ilh 
of May^ and executed the 14th of the fame month, 1742, in tho 
manner mentioned. 

Afterwards, on the 20th oi May 1742, Earl^ Crop*% landlord, 
to >^hom he was alfo indebted upon a judgment, fued out a 
fieri fircias thereupon, and the iheriff's bailiffs not being in poff 
fefFion of Crew's goods^ nor having left any body for them, aa 
ift^as proved, Earl got his execution executed ; and there was no 
proof that Earl promifed to pay the plaintiff. It was left to thfe 
jury upon this evidence, whether the execution that firft came 
into Crop's houfe was intended to be, or was really executed j 
and the jury thought it was not, and gave a verdi£k for the 
(heriff. Mr. Henley now moved to fet afide the verdiS 5 but per 
totam curiam^ the Judge {Burnett) very rightly left the niatter 
to the jury, and there is not the leafl foundation for a new trial, 
for the jury have determined the firft execution fraudulent, 
X Salk. 320. Carih. 4x9. S. C 5 Mod. 375. x Ld. Raym. 2$\. 



Barker verfus Dixon. B. R, 

AcYiftom CPECIAL a£lion upon the cafe, that whereas the plaintiff i$ 
foronccom- O feifed of the reftory impropriate of -^., and has a right of 
ciofeagainft common in a certam neld containing 1 10,000 acres, and that the 
smother is defendant inclofed part of that field, whereby the plaintiff could 
V^^ " not enjoy his common in fo ample and beneficial a manner as he 
before had enjoyed the fambji to the plaintiff '$ damage* 
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The defendant pleaded two pleas, firft, the general iflae Not where feve- 
guilty, fecondly, a fpecial juftification in bar th^at he was pof- "l pleat go 
fefled of certain land in the faid common field, and that it had JJ^^jJ**-?* 
been a cuftom time out of mind, for all thofe who had any lands in ©f them be' 
the faid field to inclofe as much thereof ad libitum as they pleafed, /bund for tlM 
and that the defendant, by virtue of his poffeffion and of the fljj^hl^a' 
cuftom inclofed ; the plaintifi^ replies and traverfes the cuftom g^ner^ ver« 
Xo mclofe, and thereupon iflue is joined. <ii^« 

This caufe was tried at Hertford fummer afiizes 1742, before 
Baron Reynolds^ who reported that the defendant upon the Not 
guilty put the plaintiff upon proving his declaration, which he 
did very fatisfadlorily, and then the defendant proved hisi plea 
in bar as fully, and thereupon the jury found a verdid for the 
defendant generally. 

And now it was moved for a new trial; i^, bccaufe the 
plaintiflF ought to have had a verdifi; upon the iffue of Not 
guilty; and 2^/)^, that this is a bad cuftom. But it was refolved 
per totam curiatn, if there are feveral pleas pleaded, each of which 
goes to the whole declaration, and any one of them be proved, 
which abfolutely deftroys the plaintiff's a£lion, a general verdidk 
for the defendant, as in the prefent cafe, is very right. 

And idiyf per totam curiam^ this is a very good cuftom, and 
is in the nature of (hack, and the freeholders under fiich a cuf- 
tom as this may well inclofe one againft another ; and. this is 
cxadly like Sir Miles Corbet's cafe. 7 Rep. 5. 

It was alfo faid by Lee C. J. and Dennifon J., and not denied in aaiont 
by the other two judges, that in an aftion upon the cafe, as this uponthecaft 
is, th^s cuftom might have been given in evidence upon the ge- J^L^^gf^^ 
neral iffue, for it proves the defendant not guilty oi xh^ gravamen in evidence 
laid in the plaintiff's declaration, and a defendant in an aflion on the gene-, 
on the cafe may give in evidence any matter that deftroys the "h/ch tJitt 
plaintiff's afiion ; but that in an a^ion of trefpafs vi isf armis deftroy the 
the fpecial matter muft be pleaded, and there the defendant muft pjwjntiff'e 
confcfs and avoid ; but in an adlion upon the cafe it is other- * '**"* 
wife. Cited ^r^ def. i Ld» Raym. Kent v. Wright. 2 Mod. 274. 
Cro, Car. 42'^. Pro quer. 2 Mod. 104. 9 Rep. Aldred*s cafe, 
I Roll. Ahr. 239. 2 Roll. Abr. 682. p. i. New trial refufed, 
and judgment /)r0 ^g^ 
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A note 
drawn by A* 
payable to B. 
or order for 
val^^e re- 
ceived, B. 
J)ays it away 
to C. afier. 
wards B. 
takes It up 
nnd pays C. 
the value, 
afterwards 

B. pays it to 

C. a fecond 
1 1 me, then B. 
fails, and C. 
brings an ac- 
tion againft 
A; the 
drawer, and 
the jury find 
for the de- 
fendant be- 
caufe the 
note was 
t>nce taken 
up and paid; 
but the court 



Gomez ferra ver/us Berkley. B. R, 

^TpHIS was an aflion upon a promiflbry note of J30/ 
'*' received, payable by defendant to 'CoUtfon and Lt 
order, and by them indorfed to the plaintiff; upon non 
this caufe came on to be tried at Guildhall^ when Uie « 
the evidence appeared to be thus, viz. That this note m 
by Berkley^ and paid away to the plaintiff' by CoUtfon ■ 
that afterwards CoUtfon and Co. took it back again, and 
plaintiff his money foir it ; that after this, the plaintiff f(^ 
to CoUtfon and Co., who a fecond time gave the plaintiff tB^Yaw*^^ 
note for payment thereof; and afterwards CoUtfon and Co. fail- 
ing, the plaintiff brought this adion againft the drawer; and the 
jury gave a verdi£l: for the defendant, becaufe the note had been 
once taken up and paid : and now it was moved for a new trial, 
becaufe this is a note for value received, and there was no evidence 
whatever that the plaintiff knew of any tranfadion between the 
defendant and CoUtfon and Co., or whether this wa^ a lent note 
by the defendant to them.; for it appeared to the plaintiff that 
the defendant was ftill liable to CoUtfon and Lambert^ when they 
paid the plaintiff this note a fecond time, and tlie plaintiff ought 
to ftand in their place ; and fo it was held, and a new trial was 
granted pertotam curiam. 
granted a new trial. 



If the drawer 
of a note be 
fued by the 
indorfee, and 
the ball for. 
the drawer 
pays the debt 
and coAf, 
this abfo- 
lutely dif- 
charges the 
indorfor, • as 
fnuch as if 
the drawer 
himfelf had 
paid oiflhe 
note.- 



Hull verfus Pitfield. B. R. 

/^ASE upon a promiflbfy note, dated the 13th of December 
^Tili drawn by Robert Scraijlon^ whereby he promifes to pay 
Pitfield^ or order, the fum of 200/. fix months after date for 
value received. This note was indorfed by Pitfield to the plain- 
tiff, who has brought this adlion againft him as indorfor. Upon 
the general iffue this caufe came on to be tried at GuiUlhaU^ before 
Lee C. J,, when this cafe was made fot the opinion of the court, 
viz. That fome time before the prefent aftion was commenced, 
HuU the plaintiff brought an action againft Scraifion the drawer 
of the note, who gave fpecial bail; that if//// recovered interlo- 
cutory judgment in. that action againft Scraifion : that thereupon 
Scott and ffTard, who were his bail, paid off the debt and cofts 
to i/////, which amounted to 220/. 15 J.; that thereupon the 
plaintiff executed an inftrument between the plaintiff of the one 
part, and Scott and TFard of the other part, reciting the note, 
and that the plaintiff had recovered interlocutory judgment 
againft Scraiflcn thereupon, and reciting that they the faid 
Scott and Ward had purchafed the note, and paid the faid 200/. 
and cofts, and. in confideration thereof the plaintiff affigned 
over to them the note and the interlocutory judgment, with power 
of attorney to make ufe of her (the plaintiff's) name to fue 

- the 
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the indorfor, and covenants in the common manner, not to do 
any a£t to hinder Scott and Ward the bail from recovering the 
money upon the note. It was alfo dated in the cafe in what 
iaianner the note was given, which was thus : Serai/Ion wanting 
money draws the note payable to Pitjield or order, who, upoa 
Scraiftor^^ applying to him, l^nt him his name, (as it is called,) 
that is to fay Pitfield indorfed the note, which being don^, Scrai/^ 
ion and Pitfield took the note, and applied to one Rujfelty agent 
for the plaintiff, to let Scraijton have money for this note, who 
thereupon lent &ra^0/} 1B7/. 18/. 

This cafe was twice argued at the bar ; firft. In Eafler term 
laft, by Serjeant Urlifty Recorder of London^ for the plaintiff^ ' 
and Serjeant Eyre for the defendant, and in this term by Mr. 
Clive for the plaintiff, and Serjeant Agar for the defendant. 
•0 

Two queftions were made ; ly?, AVhether this note be not 
void by the ftatute of ufury ?'and, 2dlyy If it be not void,' whe- 
ther the plaintiff can have this a£lion againft the Indorfor, the 
bail for the drawer in the former a£lion having a<3:ually paid the 
debt due upon the note and cofts to Hull ? 

As to the firft queftion, the Court faid there was no occafion 
to give any opinion, but they all declared they were flrongly in- 
clined to think that the note wqs void by the flatute of ufury ; 
and the reafon they gave for being fo inclined was, that it feemed 
by the ftate of the cafe that Pitfield was privy to the contra£k be- 
tween Rujfell (the plaintiff's agent) and Scraijlon^ and that it 
feemed as if Pitfield and Scrai/lon were to be confidered together 
as creating a joint fecurity to the plaintiff; for it appears by a 
ftate of the cafe, that Pitfield^ Scraijloji^ and Rujfell (the plain- 
tiffs agent) were all prefent at the time of the tranfaftion of - 
giving the note. ^ . 

As to the fecond queftion, the court were unanimous that 
the payment of the money to the plaintiff by the bail, for the 
drawer, was the fame thing as if the drawer himfelf had paid it, 
and that the note was thereby abfqlutely difdiarged and fatisfied ; 
and that what is laid down by Holt in Hilly. Lezuisy i Salk, 132. 
is good law, viz. That by law generally every indorfor is always 
liable as the firft drawer, and cannot be difcharged without an 
aflual payment, and is not difcharged by the acceptance of the, 
bill (or note) by the indorfee ; but by the cuftom this is re- 
ftrained, viz. The acceptance is intended to be upon this agree- Thelndorfee 
Tticntyfcilicet,. that the in.doffee will receive it of the firft drawer, "^»^ «"<*'^»- 
ifhccan, and if he cannot, then that indorfor will anfwer it; cdvcthe^" 
as if the firft drawer be infolvent at the time of the indorfement, moneyof the 
or upon demand refufes to pay it, or cannot be fouod ; and the J"'*" ^' 
indorfor is not difcharged without adual payment, until there refort'to"the 
is (bme neglect or default in the indorfee, as if he does not en- indorfor, 

deavour 
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dearour to receive the money in conrenient timet and ihen die 
firft drawer beeomes infolvent. 

, Ad t he court refolved in the cafe at bar, that the indorfor of 

a note is onljr z warranter thereof that the drawer will pay it, 

and if he does not that the indorfor will ; and that it is the fame 

thing whether the drawer himfelf paid the money or his friend, 

ft Stnu 745. as the bail did in this cafe ; and Kellock -^^Robinfony Hii, 13 Gio* 2* 

was ci'ted by Let C.J. and Dennifony and not denied by the other 

If the io. two judges, which was an a£lion by the indorfee of a note againft 

'^f^ >** the indorfor ; and it appearing that the plaintiff after the indorfe- 

?tihe mfl!. °*^"^ ^^^ receired of the drawer fome part of the money due 

ney vpoo a upon the note, Eyre C. J. at Guildhall field, that the indorfee 

Mce of the tad thereby taken upon himfelf to give the drawer credit for the 

Ijjj^^I, whole, and had difcharged the indorfor abfolutely; and the 

4tfdui|ed. plaintiff in that cafe was nonfuited. Judgment for the defend* 

ant, and the pojlea ordered to be delivered to him, and to have 

cofts of a,nonfuit. 
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John Leyburn Witham, Efq. PlaintifFin Error, and 
George Lewis, on the Demife of Edward Earl 
of Derby, Defendant in Error. 

GEORGE Lewis brought an ejc£lment in the icing's Bench 
for 500 acres of land, 50 acres pf meadow, 400 acres of 
pafture, 600 gcres of wood, and 500 acres of mofs, with the 
appurtenance^ m Wither/lack in the county of Wejlmorland^ upon 
a leafemade by Edward Earl of Derby aforefaid to GeoYgeLenms% 
on the 19th day of January^ in the 12th year of his prefcnt Ma- 
jcfty, for fcven years from the 1 8th day of the fame month of 
January s upon the iffue of Not guilty, this Qaufe was tried at 
Appleby^ and the jury found a fp^cial verdi£t to the effed fol* 
lowing, viz. 



That 



I 
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That King Henry the 7th being feifed in fee of the prcmifcs 
ID queftion, on the 26th of February in the 4th year of his reign^ 
reciting, that whereas the faid king on the 27th day of OBaber in 
the firft year of his reign, had created Thomas then Earl of Derby^ 
lare Lord Stanley^ for divers his fervices to the faid king done, Earl 
of Derby, to be Earl of Derby, to him and the heirs male of his 
body, and that he might honourably maintain his (late and dignity 
of Earl of Derby, the faid king had given and granted to him and 
his heirs 2o /. per ann. out of the vicontiel rents of the county of 
Nottingham and Derby: and reciting, that whereas the faid Earl 
^i Derby had releafcd to the king the faid yearly annuity, there- 
fore he the faid king, for the more honourable fupportand main- 
tenance of the ftate and dignity of the faid Earl of Derby, gave 
and granted the manor of Witherjlach^ and the lands in the de- 
claration mentioned, to tlie faid Thomas Earl of 'Z)fr^^ and the 
heirs male of his body, who entered and became feifed thereof. 

That Thomas Earl of Derby had ifTue George Lord Strange, who 
died in the life-time of hrs father, but left ifftie Thomas his eldefii 
foil: that Thomas IL^ii of Derby died feifed, and that Thomas his 
grandfon, after his death, entered and was feifed thereof. 

That Thomas the grandfon being fo feifed in Trinity term, anno 
5 Hen, 8. fufFered a recovery with fmgle voucher, wherein James 
bifliop of Ely and others, demandants, impleaded the faid Tho* 
m^/Earl of Derby, and demanded the premifes in quellion againft 
the faid Earl, whereupon it was adjudged that the faid demand^ 
ants fliould recover feifin of the premifes againft the faid Earl, isfc 
prout the exemplification of the record of the faid recovery to 
them produced in evidence 5 and then they find that after the faid 
recovery fo as aforefaid profecuted and had, the faid Thomas E^xl 
of Derby entered into the faid premifes and was feifed thereof. 

(But N. B. The jury do ttot find that a writ of fciCo wad 
awarded or ever iffued, or that the judgment in the recovery was 
ever executed.) 

But they next find that Thomas the grandfon being fo feifed 
died, leaving iflue of his body Edward his eldeft fon, who entered 
and became feifed of the premifes as the law requires. 

That Edward had iflue male of bis body Henry his eldeft fon, 
that Edward died feifed, and that Henry entered into and became 
feifed of the premifes as the law requires* 

That Henry had iflue male of his body Ferdinando his eldeft 
fon, and iViiliam his fecond fon ; that Henry died, and Ferdinands 
entered into the premifes and became feifed as the law requires ; 

V0L.L ' E that 
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. that Ferdtnando died feifed in the life-time of his brother William 
without iflue male of his body, leatling only three daughters, 
Anriy Francesy and Elizabeths 

That V/illiam after the death of Ferdtnando entered into ihc 
ptemifes and had iflue jfames his only fon. 

And the jurors further find, that after, the death of Earl Fer^ 
dinandoi feveral controverfies ;ind difputes having arifen, as well 
touching the right and title of, in and to the feveral manors, lands, 
itnd hereditaments of the faid Earl, as alfo touching the portions 
and advancements of the faid daughters : for determining the faid 
difputes the fame were referred to the arbitration of feveral noble 
perfons, who made an award, by which the feveral difputes 
«among{l them were fettled ; which award, at the defire of the 
. faid Earl William and the faid three daughters, was afterwards 
edablifhed and carried into execution by an aft of parliament 
made the 4th of King Jatnes the Firft, at the petition of all the 
contending parties ; by which the manor of Wither/lack (of which 
the prcmifes ar»: parcel), amongft other lands, is given and limited 
to the faid William EjltI of Derby for and during hia life, and 
after his deceafe to "James^ fon and heir apparent of the faid Earl 
William and the heirs male of his body, and then to the fecond 
fon of the faid William and the heirs male of his body ; and in 
default of fuch iffue to the third, fourth, fifth, fixth,' and fevcntli 
fons of the faid William^ and the heirs male of their feveral bodies 
• refpeSively and fiicceffivelv 5 and in default of fuch iiTue to Sir 
'Edward Stanley for life, and after his death to the firft, fecond, 
third, fourth, fifth, fixth, and feventh fons rcfpeftively of the 
faid Sir Edward in tail male •, and in default of fuch ifliie to Ed" 
ward Stanley oT Bickerjlaff in the cpunty of Lancajleriox his life, 
and after his deceafe to his firft, fecond, third, fourth, fifth, fi:(th, 
and feventh fons in tail male, in like manner as the lands are 
limited to Earl William and his fons, but in none of them is the 
limitation carried farther than the feventh fon. 

Then there is a provifo in the ftatutc that faves all rights and 
reverfions in the crown or others, in like manner and plight a& 
if the faid ftatute had not been made, and alfo faves the rights of 
all other perfons except fuch a$ took eftates by the faid a£l. 

Then the jurors farther find, that Earl William being fo feifed 
of the premifes died feifed, whereupon James his fon entered by 
virtue of the eftate limited to htm by the faid a£t of parliament. 

That James died feifed thereof, and that Charles his elded 
fon and heir male entered into the premifes and became feifed 
thereof. 

Then 
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Then they find that Earl Charles^ by feoiFment} bargain and - 
fale« in 1653, and fine with proclamations in Michaelmas term 
1654, and warranty for a valuable confideration, fold the pre* 
mifes to one John Leyburn efq. and his heirs ; by virtue whereof 
John Leyburn entered and became feifed, and he being fo feifed, 
on the 19th of January 1679, died feifed of the premifes, and 
that the fame defcended to his fon Thomas Leyburn* 

Then they find that John Leyburn Witbam^ theplaintifi^in er- 
ror^ derives his title to the premifes from and under the faid 
Thomas Leyburn^ and that the faid John Leyburn Witham^ and 
all thofe whofe eftate he hath in the premifes under the faid 
John Leyburn and Thomas Leyburn, were in adual and peaceable 
poflcfl[ion of the faid premifes ever fince the making of the faid 
feoiFment, bargain and fale, and levying the faid fine until the 
l-jiiioi January i*]i^. 

Then they find that the faid Earl Charles died in 1672, leav- 
ing iflue WtlliamhGeorge»Richardi and James, whereby the faid 
WilHam'George'Richard became and was Earl of Derby : that 
the faid Wtiliam-^GeorgerRichard died in 1702, without iflue 
male, in the life-time of his brother James, who thereby became 
and was Earl of Derby, and died in 1 735 without iflue male* 



Then they find that Sir Edward Stanley of Enfton died in 1(^3^ 
without iflue male. 

Then they find the defcent of the prefent Earl of Derby from 
Edward Stanley of Bicter/lajf in the z£k mentioned, and that the 
prefent Earl of Derby, the leflbr of. George Lewis, is heir male of 
the body of Edward Stanley of Bickerjl^, and alfo heir male of 
Thomas the firft Earl of Derby. 

Then, before the demife made to George Lewisi they find an 
"aftual entry made into the premifes by the now Earl of Derby^ 
and then make the general conclufion, whether the Earl had a 
right of entry or not, and refer it to the judgment of the court: 
and if they ffiould be of opinion that he had a right of entry» 
then they find for Lewis the plaintiff below ; if not^ for the de- 
fendant Leyburn below. 

At the trial of this caufe the exemplification of the recovery 
5 Hen* 8. was given in evi4ence, and at that time no obje&ion 
was made to it ; but the only doubt then which occafioned thp 
finding this fpecial verdiA was, whether the entry of the defend- 
ant in error was lawful or not. ' 

Y.% Which 
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Which depends upon this qucftion, viz. Whether, notwJtli- 
ftanding the recovery fuffercd 5 Hen. 8. the feoffment and fine 
of Earl Charles in 1653 ^"^ '654 made a difcontinuance or not i 
for if they did^ the entry of the prefent Earl, the defendant in 
error^ was taken away. 

But It was infifted on behalf of the Earl, that the feoflFment 
and fine in 1653 ^*^ "^^ difcoiitmue his remainder; for that the 
reverfion being ultimately in the crown^ protefted it from fuch 
difcontinuance. 

To which it was anfwered, that it did not ; bccaufe a rever- 
fion in the crown to prevent a difcontinuance, muft be a rever- 
fion immediately dependant on the eftatc-tail attempted to be 
difcontinued, which this is not ; becaufe by the recovery of the 
5 Hen, 8. the old eftate-tail was barred, and turned into a fee- 
fimple defcendible to Earl Thomas and his heirs general, as long 
as there were heirs male of the faid JS'or/ fubfiftiiig ; and the re- 
verfion thereby left in the crown became only a mere poffibility 
of reverter after the determination of fuch qualified fee, and 
confequently not within the prote<9:ion of 34 H. 8. which ex- 
tended only to eftates-tail then fubfiding, which this was not; 
for xhaxjiat. only fays, that no feigned recovery hereafter to be 
had againft terlant in tail of lands, whereof the reverfion or re- 
mainder at the time of fuch recovery had (hall be in the king, 
fliall bind, Isfc.j and as to the eftate-tail created by the fettle- 
ment confirmed by the ftat. ^Jac. i. that it was only a partial 
eftate-tail created out of the fee-fimple gained by the recovery 
5 Hen. 8.; and the reverfion being left in the crown by xhdXjlat, 
in the fame plight as it was before, it was in no fort made de- 
pendent upon or conneded with the eftate-tail then created, but 
left to depend, as it did before, on the fee-fimple gained by the 
recovery 5 Hen. 8. which might poffibly fubfift many genera- 
tions after all the cftates-tail created by that a£l were fpcnt; and 
that therefore the fine and feoffment of 1653 and 1654 made a 
difcontinuance of the remainder limited to the prefent Earl, as 
they could not, nor didat all siScSt the reverfion of the crown, 
betwixt ivhich and the remainder in tail there was no privity or 
dependence. 

But upon this point, though argued three feveral times before 
the court of B. R. they gave no opinion ; for upon arguing the 
cafe the counfel ,for rhe defendant in error raifed a new ob- 
jedion; viz. that no writ of feifin, or entry of the recoverors, 
appeared upon the fpecial verdidk, and that as it was not foundy 
it could not be prefumed, and therefore the recovery was not 
good, and of confequence thd entry of the Earl of Derby was law- 
ful; 
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ful; and the court of King's Bench being of that opinion, gsre 
judgment for Lewis the plaintiff upon that point onlf. 

Upon which judgment the phintifF Leyburti has brought this 
writ of error; artd upon the argument it was in the firft place 
infilled by his counfcl that the fame is erroneous, and that the 
writ of execution, and the execution thereof, though not cx- 
prefsly found by the jurors, ought to have been prcfumed, for 
thefe reafons : 

1. From the exemplification of the recovery as found, its an- 
tiquity of above 230 years, its being entred on the rolls, the 
dignity and quality of the parties to it, and a frefli entry of Earl 
Thomas exprefsly found to be made after fuch recovery. 

2. From the impoffibility of any other proof of actual execu- 
tion ; for it is well known, that amongft the rolls of recoveries of 
that and the preceding reigns, the award of the writ of execution 
is not entered or indorfed upon one in twenty of them, (as has 
been ufually done of late years,] and upon fearch in the proper 
offices, where the writs of execution themfelves ought to be filed, 
not one of fuch ancient writs is to be met with. 

3. Becaufe had any objedion been made at the time of trial 
the recovery upon this matter, that no execution appeared to 

be awarded or executed, the Judge of JV^^ PrlitSy it is appre- 
hended, would and ouj^ht to have clire6led the jury to find the 
execution of it, from the antiquity of the exemplification itfelf, 
and the pofleflion of the Earls of DerHy under it 5 and if fo, it 
feems reafonable thiit the courts of law fliould draw the fame 
Itigal conclufions, and make the fame reafonable implications from 
fails themfelves, which they would dire£t a jury upon their 
oaths to do. 

4. From the fale itfelf by Earl Charles in 1653, and the ac- 
quiefcence of « his two fons Earl William-George-Richard and 
James ^ fucceflively, for near fourfcorc years together. 

5. From the bad confequences which may attend this judg- 
ment; for if this doftrine Ihould (dc eftablifhcd, that the judges 
arc not to prefumc; execution at this diftance of time, it might 
fliake the tides of great part of the property of this kingdom, 
which probably may depend on the validity of ancient recoveries 
fuffered before the Jat^ 34 Hen. 8. ; for if a jury (for any rea* 
fons peculiar to themfelves) ihould think proper to infifl; upon 
evidence to fupport fucb ancient recoveries, (which for the rea- . 
fons above appears to be impolfible to be laid before them,) as no 
attaint or other remedy againft them would lie in fuch cafe, all 

E 3 property, 
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7, under thiefe circumftances, might be fubjeded to an ar- 
bitrary and, perhaps, corrupt dctcrmiiiation of a j ury, without any 
redrefs whatever. 



property, 
bitrary an 



And 6ti/y^ From the length of pofieffion tranfmitted from an- 
ceftor to heir in the Leyburn family, and fo exprcfsly found by 
the jury in a feries of quiet, peaceable, and uninterrupted enjoy« 
snentj for the compafs of near i oo years together* ^ 

But admitting that the court of King's Bench ought hot in 
ftridnefs of law to have prefumed the writ of execution as the 
jury have not exprefsly found it ; yet it was in the 2d place in* 
fifted by the counfel for Mr. Witham that this is, at moft, but an 
imperfe£l verdid, and that therefore no judgment ought to have 
been given theceon, but a venire facias de novo^ that is to fay, a 
new trial ought to have been awarded and granted, which the 
court of King's Bench, upon a motion for that purpofe, refufed ; 
becaufe they were of opinion that a venire facias de novo can only 
be granted upon what appears to the court upon this record ; 
vm* that unlef9 it thereby appears that the verdif): is fo imperfe£t 
t})at the court cannot give a complete judgment upon it, it 
would be error to grant a ve.fa. de novoy 8 Rep* Loveda^% cafe. 
And they were of opinion that it is not the verdidl but the de* 
fendant's title that is imperfe£t ; and they could not fay, from 
any thing appearing in the verdi£l, that the jury had miibehaved 
themfelyesy and yet that muft be th^ introduption to zv4^ fa.de 
novo, as they faid. 

In anfwer to this it was now faid by the counfel for Mr, 
Withanr, that i/, It was the oflBce of the jury to have found th<? 
izQ, of execution one way or the other, and hot to have fubmit- 
ted that queftion to the court, becaufe the court cannot legally 

Srefume either way, and they have miibehaved in that part of 
\t\x ofBce ; the record therefore ought to be fent back to them 
to do their duty in this particular. 

And zdfyf If complete juftice cannot be done to the parties 
upon this record, it is apprehended a complete judgment cannot 
be given upon it \ ^nd the whole merits of this cafe depending 
upon the queftion, whether execution was awarded or not ? as 
the jury have not ^ith certainty found cither way, but ftibmitted 
It as a queftion to the court \ ^nd fuppofing the court cannot in 
ftridlnefs of law prefume there was execution, furely they cannot 
determine there was not, vi^hep it i§ moTe reafonable to prefume 
the other way 5 and therefore they prayed the judgment might 
be rcverfed, and that a ve.fa. de novo might be awarded. 

But notwithftanding thefe reafons and arguments, the judg- 
|n$nt of the King's Benych wap a$rmed, and a ventre facias de 
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mvo was refufed, according to the unanimouft opinion of Lord 
Chancellor Hardtoicke and all the judges, which was delivered to 
the following cffeft, by Lord Chief Juftice Willes. 

Lord Chief Jullicc WilUi-^Tvfro queftions are made for the 
opinion of the judges : i^, Whether fufficicnt matter be found A recdvcry 
by the fpecial verdid for the court to fay this recovery as found, J**^'!^,^^"^ 
u'ithout feifm awarded or executed, is a good and valid recovery, ji^t w thout 
2J, If not, whether by law a ve, fa, de novo ought to be any fcifin 
awarded? given is in- 

valid, and no 
bar, and a 
The firfl queilion naturally produces two others ; ift^ Whe- ve. fa. dc 
thcr a judgment in a recovery not executed, is of any force or JJ^^^f^*" 
validity? idly^ If not, whether this verdift has fouiid fufficient awarded, 
for the court to .intend it ? As to the \Jl of thefe queftions there ^ Stra. i x?s» 
can be no doulit ; it is a fettled principle that a judgment in a ^* ^* 
recovery not executed has no manner of operation \ Siellefs cafe, 
Sir IVm, Joiies jo. Judgment in a recovery not executed will piowd.43.b. 
not alter the tiature of the eftate : there is no cafe where there is 
the leaft infinuation to the contrary ; this being fb, let us confi- 
dcr the %d part of the ciueftion, whether execution can be pre- 
fumed? the verdid^l finds the recovery only, not a word of any 
writ of feifin ; and there is nothing more fettled than that the 
court can intend nothing in a fpecial verdict but what is found 
by the jury -, Hoh 262. (who was. as, great a man as ever lived) 
cxprefsly to this purpofe \ and there is this very good reafon for 
it, the rule of law would othei wife be inverted, for ad quaflionem 
JaEi'i non refpondent judkes^ ad quajlioneta juris non refpondent jura^ 
Uresy I Itifi. 155. b.\ therefore we are of opinion there is not 
fufficient matter found upon this verdict to intend this a good 
recovery. The next queflion then is, Whether by law a ve.fa. 
de novo oyyi^hi to be granted? This is a much more doubtful 
queftion. I will expbin the nature of the ve. fa, de rtovoy and 
that m\\ beft ftiew the reafon of our opinion. The counfel at 
the bar endeavoured to confound a ve.jfa. de novo and a motion 
for a new trial, but they' are very different things ; they agree in- 
deed in fome things, but differ in hiany : they agree in 
this, that a ve fa. de novo muft be awarded in both, and that the 
court may or may not grant either of them j but they diflFer firft 
in this, that a ve.fa. de novo is the ancient proceeding of the 
common law, a new trial is only a new invention 5 the firft is as 
ancient as the law, when attaints were in ufe, but motions for 
new frials \vere introduced in this manner*, the judgment in 
attaint was very fevere, and the punifliraent exceflfive hard, and 
therefore to, avoid that fevcrity it was thought better to proceed 
in a milder way, and fo motions for new trials were introduced* 
Thcylikewifc differ in this refpeft, that new trials aregenerally 
granted where a general verdict is found, a ve,fa. de novo upon 
a f|Kicial vcrdift. But the moft material difference between 

g rf^ them 
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diem Is this* that a ve.fa, de novo mud be granted upon matter 
appearing upon the record, but a new trial may be granted upon 
things out of it; if the record be never fo right ; if the vcrdifl 
appear to be contrary to the evidence given at the trials or if it 
appear the judge has given wrong diredions, a new trial will be 
granted: but it is qtherwife as to a ve.fa, de novo^ which can 
only be granted in one or other of thcfe two cafes, as i/?, if it 
appear upon the face of the verdift, that the verdi^ is fo impcr- 
fecLl that no judgment can be given upon it ; idly^ where it 
appears that the jury ought' to have found other fads differently, 
and it cannot be granted in any other cafe. The beft way of ex- 
plaining thefe rules, will be by inftanccs, and I will mention 
two, upon the head of imperfedl verdids: the Mayor and Corpo^ 
ration of Shrnv/hury v. Corhett Kinnjlon^ about fix years ago. 
That was a mandamus^ whereupon there were pleadings to iffuc, \ 

a fpecial verdift was found, and error brought, and it was infiftcd . 
that neither upon the verdict, nor judgment, was there any 
aSeri.ii24» damages taken, and therefore that it was fo imperfed that a v^. 
fa. de novo muft *be awarded. The next inftance was Chalie v. 
Ha/welly in February or March 1 740, which was a profecution 
for felling wine by retail ; and upon the firft opening it was 
found there muft be a ve,fa, de novo, becaufe of the imperfeftion 
of the verdict; the ad of parliament it was founded upon having 
particularly mentioned retail meafure, as quart, gallon, isfc, and 
the verdid only found that he fold wine by bottles, without 
taking any notice of the meafures in the ftatute, which was fo 
imperfcd, that the court could not give any judgment upon it, 
for nobody could pretend to fay of what meafure the bottles 
were. As to the fecond head, where it appears upon the face of 
the record itfelf, that the jury ought to have found otherwife. I 
will likewifc mention two iuftances, indeed not of fo high au- 
thority as the other cafes, but fuch as are undeniable ; the firft is 
in an adion of trover; if the jury find a fpecial verdid that the 
goods were demanded of the defendant by the plaintiff, and de- 
fendant rcfufed to deliver them, a ve.fa. de novo ought to go, 
becaufe the jury have found only tke evidence of a fad, which 
they ought to have determined, for demand and refufal are only- 
evidence of a convcrfion, and they ought to have found a conver- 
fion. The fecond inftance upon this head is, the cafe of the 
corporation of MaidJIone about the year 1738 or 1739, in B. R, ; 
there the jury found the evidence of a fad, which fhewed thcjr 
ought to have found the fad itfelf. Now try this cafe by thefe 
rules : it was not contended by the pounfel in the argument 
of this cafe that the prefent verdid is imperfed, therefore it is 
plain there is fufEcient found for the court to give judgment upon. , 
The queftion therefore is, Whether the jury ought to have found 
otherwife ? And ly?, it is faid, that it is found that after the re- 
covery Thomas Earl of T>erby entered and was feifed prout lexpoftu" 
laty and therefore the jury ought to have found execution: j 

idly^ that tlic jury have not found the contrary, that there 

is .' 
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is no execution ; and ^dly^ they rely upon the length of time 
and poflenion. As to the ijtj there is no evidence of the exe* 
cution, not the lead proof of it, de non emjlentibus feT mn appa-^ 
rentibus eadem eft rath. The cafe of Awberry and Bridgwater^ 
Sir W. Jones lo. is a much ftronger cafe than this. There it 
was pleaded, that Thomas tntcrtd fecundum recuperation prad. &c. 
and held that this was bad ; much lefs will this finding do, 
which is only, that he entered after the recovery fo as aforefaiU 
had. Bcfides, it is plain he did not enter by virtue of the writ of 
feifin, for the recoveror is to have the writ of feifin •, this was 
before the ftatute of ufes, and he would have had only a truft 
and no legal eft^te. As to the fecond obje<ftion, thefe is much 
Icfs weight in that; for to fay'that the jury ought to have found 
cxprefsly the conti'ary, that there was no execution^ would be to 
fay they (hould find a negative, which, in my opinion, they can- 
not do in any cafe. To mention cafes out of the books upon 
this head, would be rather to confound than explain ; but the 
better authorities agree they cannot, Hob. 262. The cafe of 
Buncombe v. Wingfield is exprefs, that it would be againft fenie 
to enforce a jury to find a negative of that^ that is not prefumed 
except it be found. It is a maxim in divinity, that if a man tells 
any thing ever fo true, if he does not know it to be true at the 
time he tells it, it is a lie ; hbw then can the jury fay it was not 
executed when there was no evidence of it? And as they have 
found this recovery, the prefumption is that it was not proved 
there was any feifin. 1 he 3^ point infilled on, is the length 
of time and poficflion : it is hard to fay how this came about, 
that they were permitted to continue fo long in pofTcffion ; per- 
haps it might be owing to the fame reafon which has occafioned 
this recovery being found in this manner, the poirit might not be 
thought of at all. I am very doubtful of this, and give no 
opinion. For tbefe reafons we are all of opinion, that thiis cafe 
does not come within any of the rules for granting ve.fa^ de 
novo; but confider the circumflances of this cafe, in the \ft 
place this judgment is not conclufive, no harm done, theplaintiflF 
in error may bring a new ejeftment ; upon this foundation there 
are many cafes where new trials have been refufcd. But it is 
faid, the defendant is poor ; that will have» no influence ujpon the 
judgment of the court in a matter of law ; 2dlyy as far a$ 
you can, you will look to the final right and jufticc of the cafe : 
there is not any pretence of right ; plaintiff in error claims under 
a fine of 1653 ; a difcontinuance does not give a man a right ; 
fo that if there be any hardfhip in the cafe, it is upon the family 
of Lord Derby, who have been thus long kept out of the poiTef- 
Oon of this eft ate, which Witham's anceftor gave only 130 / for. 
This being fo, it is a reafon for refufing a new trial. Sa/k> 644. 
No new trial againft the equity of the cafe, 646, 647. New 
trial refufed for omiffion of the party, becaufe an honeft debt, 
tf a cefiui que truft bring an ejectment againft a wrong-doer, and 
the jury find for him, the court will not fet it afide becaufe of 
the final juftice of the cafe. 
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Cayhill verfus Fitzgerald. ' B, R. 

S.C. Ante npHIS cafc was this term argued again by Serjeant Drj/^r 

i^Salk'*'©*' ^^^ ^^ defendant, a^d Hume the king^s counfcl for the 

aSaik.yS;. plaintifF, when two objcftions were made to the award, by Dra- 

Carth. 411. per; ijl^ that it was not of the matter fubmittedj and 2dlyy 

24.6^^*^' ^^^ *^ was not mutual between the parties, as in the, former 

Yclv. 137. argument, ante 28. And now the court gave judgment for the 
147. Talbot plaintiff, and held the award good in both thcfe points. 

▼. Godbolt. ^ o . r 

1 Ld. Ray.' -^^^ C. J — This IS debt on bond 5 the condition is, that Geo. 
533* Fitzgerald ]\in, afting as attorney for and on behalf of John 

^ mS' ^^*' Fitzgerald^ became bound to plaintiff to fubmit to the award of 
* Ray! 961^ certain arbitrators, to be made within fuch a time, touching all 
matters in difference between the plaintiff C/?jA/V/ and John Fitz- 
gerald, and defendant after oyer pleaded no award. Plaintiff re- 
plied, and fet forth an award publi(hed and declared by the arbi- 
trators, which was of and concerning the premifes in the condi- 
tion of the bond fpecified, and that they thereby awarded that 
Geo. Fitzgerald (hould within ten days from the date of the 
award pay or caufe to be paid to Michael Cayhill (the plaintiff) 
298/. 9/. gd> and that Cayhill fhould take the fame in full of 
all demands : and fur.ther^ that each of the parties fliould (ign, 
feal, and execute a general releafe from the beginning of the 
world to the date of the bond, and then afligned a breach, and to 
this there is a demurrer and joinder. I own, when this cafe 
was (ird argued, I was inclined to think this award was bad upon 
reading Carthew*s report 412. of Bacon and Dubarry: but upon 
looking into Lord Raymond's report of the famfe cafe, and alfo 
a manufcript report thereof, which I have fince feen, I am now 
clear of opinion that this is a good award, and the cafe at bar is 
*fiot to be differenced from BMon and Dubarry: and fo it appears 
in the pleadings in that cafe in 2 Salk., for if the award there, 
had been general, as in this cafe, and not ad ufum eorum alterius 
(which confined the fame to the attorney) it would have been 
good ; for it appears upon the record in this cafe, that the award 
has relation to what was fubmitted ; for though not exprefsly 
mentioned in the award itfelf, yet it aj>pears on the record that 
it is made of and concerning the premifes in the condition of the 
bond^ for it is exprefsly averred fo to be in the replication : fo 
per tot. cur. judgment for the plaintiff, for this award is within 
the fubmiffiou, is final and mutual. 






Recovery re- In the cafc of Wynne and Wynne^ ante, the court of C. B. 
fufed to be ^^8 movcd for Icavc to amend ; tne firft amendment defired, was 
Ante 3*5.* ^® ^^^^ ^^ words, at which day the vouchee appeared by attor-i 
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Bcy, to " before which day^ to wit, on the ^th ofM^j" which 
was refufed, becaufe per opin. cur. the vouchee cannot appear 
before the return of the writ oifum. ad warr^ i Leo^ — ; fo it 
would be amending one^error by making another. Second 
amendment prayed^ was to alter the tefie and return of the writ 
of entry, but refufed becaufe againft hw, and there is nothing 
to amend by. As to the cafes cited for the amendment of the 
ujle in Pigoti, they were taken by the court to be by confent, 
becaufe by the rule in the firft of them it appears to be fo^ an4 
the others about the fame time. Mod of the cafes cited befides^ 
were of amendments in the returns^ but agreed originals were 
amendable by Jlat. H. in their tefie, where it is the mifprifion of 
the clerk only, and this the cafes cited only prove, but not amend*? 
able for the ignorance or nefcience of the clerks, Gage*s cafe ia 
Co,^ which they faid had been denied to be law feveral times ; and 
JSlackmor/% cafe of amendments warrants this diftindion : but 
here is neither mifprifion nor ignorance of the clerk, fuppofing 
Gagt*s cafe to be law, for here is a proper tefie and return^ and 
as intended to be; and the court thought, from th^ releafe to 
lead the ufes of the recovery, which is the only thing they could 
amend by; there appeared no intention of the parties that a 
writ of entry ihould be fued out fooner than it was. Rule for 
amendment difcharged. Paf. i^Geo.i* 

Box ver/its Day and his Wife. B. R. 

HP HIS is an a£lion of debt upon a bond which \ya8 executed Condition «f 
*" bv the wife of the defendant dumfola : the defendant craved * ^^ "^ 
ojer of the condition, which was in thefc words: — Whereas a ©tlwblttiSB 
marriage has for fome time been and now is declared and agreed piaintifi^and 
upon, and is intended to be had between the above-named Thomas ^^^V"^^ 
Box and Prances Middletott, but the fame, at the requeft of the Si/fo or«. 
faid Frances, is to be deferred until the death of John Middleton fufed to 
her father ; and the faid Thomas Box and Frances Middleton have ^^^.^ 
mutually engaged thcmfclves not to intermarry but with each \^^^ « 
ether \ in conQderation whereof, and for a p):ovi{ion for the faid mondi after 
Thomas Box, in cafe the intended marriage fliall not take tStOi, ^t?'**^* 
and that the faid Frances Middleton fhould intermarry with any sbemtrrki 
other perfon, or die before the intended marriage, or refufe to ano«h» 
marry the faid Thomas Box, upon or immediately after the death S^i^f'^*' 
of the faid John Middleton, (he the faid Frances Middleton hath alive, th? 
agreed that the faid Thomas Box, his heirs, executors, or admi- l><»d ieemf 
niftrators or affigns, in either of the cafes aforefaid, (hall have, ^t^^ 
take and receive out of the fortune and eftate of the faid Fratues the mon^ 
Middleton i2oo/. and intereft, at 5/, per cent, per annnm ixom payabic 
the date hereof. Now the condition of this obligation is fuch, 
that if the above-bounden Frances Middleton, her executors, ad- 
pniftratorsj or affigns, do within one i^outb after h6r inter- 

• ' * marriage 
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marriage with any pcrfon whatfoercr, except the faid Thomas 
Boxy'ot within one month after the death of the faid Join Mid' 
dleton^ pay to the faid Thomas Box^ his executors, adminiftrators, 
or alfigns, 1200/. with intereft at 5/. per cent, from the date 
hereof; or if the heirs, executors, or adminiftrators of the faid 
Frances Middleton do within one month after the death of the 
faid Frances Middleeon pay to the faid Thomas Box^ his executors, 
isfc, I20O /. with intereft, then this obligation to be void, orelfe 
to remain in full force : which being read and heard, the defend- 
ants plead that John Middleton^ the father of the defendant 
Frances^ is now living, (to wit, at fuch a place,) and this they arc 
ready to verify, Isfc. The plaintiff demurs generally to this plea, 
and the defendants join in demurrer. 

This cafe was now argued by Mr. Poole for the plaintiff, that 
the plea is bad *, and infifted that the defendants ought to have 
pleaded that none of the contingencies mentioned in the Condi- 
tion-have happened, for if any of them have happened, viz. if 
Frances Middleton has married any other perfon but the plaintiff*, 
then the bond is forfeited, unlefs the 1 200 /. and intereft be 
paid ; and he cited Sayer v. Glean^ i Lev. 54. wherein it is faid, 
the law will fupply the words,. ** which fl^all firft happen,*' and 
relied on this cafe as dire£lly in the very point. . 

Mr. Henley^ in arguing for the defendants, chieflv infifted that 
it is a rule laid down in 5 Rep. 2\. b^ 22. a. which has always 
been adhered to, that where a condition is in the disjun£live,the 
obligor has his option to perform which part of it he pleafes, for 
the condition is made for the benefit of the obligor, and (hall be 
taken beneficially for him, and therefore it is at the ele£lion of 
the defendants to pay the 1200/. arid intereft at the death of 
John Middleton^ and concluded the plea was well enough. 

Mr. Pook in his reply admitted, that where the condition of a 
bond is to do one a£l or another, or at one time or another, in 
that cafe the obligor has his elcftion, and may perform one or 
the other, at either of the times, for the faving the penalty of his 
bond J and he f^iid that no anfwer had been given to the rule laid 
down in Sayer v, Glean^ that the law will fupply the words, 
** which ihall firft happen." Befides, that the rule laid down 
in '5 Rep. 22. a. is not as Mr. Henley has faid, but the words of that 
book are, ** and the reafon and caufe of the judgment was, that 
" where a condition of a bond confifts of two parts in the dif^ 
<* junftive, and both are poflible at the time of the bond made, 
*-< and afterwards one of them becomes impoflible by the a5l of 
«* Gody the obligor is not bound to perform the other part ;" hut 
in the cafe at bar, no part of the Condition is become impoflible by 
the aft of God, but the marriage of Frances with the other de- 
fendant 
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fendant is her own a6t, whereby the bond is forfeited $ fo he 
prayed judgment for the plaintiff. 

, Lee C. J.— I am clear of opinion that the defendant became 
liable to pay the 1200/. upon any of the contingencies (men- 
tioned in the condition) happening; but yet am doubtful, li^pon 
taking the whole together, whether this disjun3ive condition has 
not given ah option to the defendant, the obligor, as to the time 
of payment ; and it is certain, that generally fpeaking, condi- 
tions are to be conftrued liberally in favour of obligors, there- 
fore am inclined to think that it was the intent of the parties 
that {he ihould have her ele£tion to pay the money either at the 
time of her marriage with any other man, or at the death of her 
father; and the rather, becaufe of intereft to be paid at 5/. 
per cent. 

Chappie J.-^It feems to me that the bond is forfeited and the 
money now payable, fhe having married another man, and this 
feems clear from the recital in the condition. 

Dennifin J. — ^The terms of the condition are not very clear 
without taking into confideration the recital therein, whereby it 
appears that the intention of the parties was to marry after the 
death of Join Middleion the father of the defendant Frances. I 
would not now be underftood to give any conclufive or certain 
opinion, but as at prefent advifed. It feems to me that the in- 
tent of the parties was, that in any of thofe cafes which (hould 
firft happen, then the money (hould be paid ; and this cafe does 
not fall within the rule, whi<ph puts it in the obligor's power to 
pay the money at what time he pleafes. If a condition be, that 
if the obligor (hall go to Torky or (hall marry A.j he fliall pay 
10/. a month afterward ; it feems to me that if he do either he 
ftall pay the money ; and what is faid by Chief Juftice Bridgman 
in the cafe of Sayer v. Gleany i Lev. 54. weighs very ftrongly 
with me. 

Wright J. taeente. The*^court inclining to give judgment 
for the plaintiff, the parties agreed before another argument, ut 
audvou . • 

Sale "verfus Crompton, per nomen Corapton. B. R. 

'THIS was a judgment by nil dicit (upon a warrant of at- Amende 
* torney) in 1732, the entry whereof upon record was mif- ^^\ t * 
taken, it being Compton inftead of Crompton. Now Sir J. Strange ane« iJam« 
upon producing the warrant of attorney, and (hewing the bill majudg- 
upon the file, were both againft Crompton, and right ; moved to '"*"' "P**** 
have the record amended thereby, a^^ney U 

amendable. 
VWe Cro. Car. 574. aStra. 1209. S. C. 

Sir 
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Sir Thotnax Booth againft the amendmenti faid, that what wa9 
prayed, was rather that the court would make a new judgment 
againft another perfori than , an amendment, for that here the 
record was of a perfefl judgment, and no ways erroneous^ 
againft Crompton ; and that to alter this judgnf^ent to Crompton 
would be of the utmoft ill confequence to purchafers. Sir 2>/i/i- 
vers 0/horne dncc the entry of this judgment has purchafed lands 
of Crompton^ and an affidavit has been read to the court on his 
behalf, that he did not know of or ever heard of this judgment, 
and that he has paid the full purchafe- money for the land. He 
further infifted, that it was not in the power of the court to grant 
what was prayed at this diftance of time, and that every amend- 
ment of a judgment generally 'ought to be made in the fame 
term in which it is given ; but fuppofing the court would do 
it, yet he infifted they could not now amend the dogget book, 
£nce the ftat. 4 tS)* 5 ^- 3- ; and then it would be a judgment 
not doggetted, which would not afre6t a purchafer. 

Sir John Strange inteply — That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the ftatutes 14 Ed. 3., 8 H. 6*, 
9 H, 5. c* 4., which give power to the judges to amend the re- 
cord at any time while the fame remains before thcni ; befides, 
he faid that 100/. was depofited in the hands of one Keeling^ 
Sit Dativers's fteward, (as appeared by affidavit,) to be applied to 
pay off* this judgment, fo that Sir Danvers^ could not be injured 
by making the amendment. 

But the rule to Oiew caufe was difcharged by the whole 
Court. Lee C. J. idXA^^Crompton might have other eftates, 
and for any thing that appears to us there may be other pur- 
chafers befides Sir Danvers OJborne^ who may be affefted if we 
ihould make the alteration prayed. Chappie J. faid— That it 
would be going further than ever was gone before ; that as to 
the bill upon the file it was no bill in this caufe % that this was a 
perfetl judgment, no ways defedive ; and that to alter the name 
to Crompton would be making a new judgment. Wright and 
Dennifon Juftices were of the fame ojpinion. 



Power verfus Shaw. R R. 

p^oblbttion I 16EL in the fpiritual court of BriJIol for calling a woman 
tpihefpi. ^ Jrumpets and the libel fets forth, that the vrotd Jlrumpet 
of^BfM^or Jneant that the party libelling was a proftitute, and had been 
calling a wo- guilty of fomication : and now upon a motion by Mr. Poole for 
muk^Jhum" 3 prohibition, the fuggeftion was, that there is a cuftom in the 
ciVof Brif- ^^'y oi BriJIol to punifli whores by imprifoning, carting, and 
toL whipping^ 
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whipping ; and that the calling a woman a whore i$ adlionable 
there by the cuftom of the place ; and that if the words were 
fpoken, thcv were fpoken in the city of Brijlol : and Mr. Poole 
faid| that 1/ the meaning of the vfordjlruntpet was uncertain in 
its meaning, yet the libel had reduced it to a certain (ignification, 
and it was there tantamount to whore : and cited Hotchhis v. 
Corbet^ HiL 9 Geo» l. Cafes in Law and Equity 1 14. 2 Ro* 
Abr, 295, 296, Bennet v, Kingy Mic, 7 Annoi. Hart v. Holmes^ 
Mic. 8 Geo* 2. N. B. Houblon v. Milner^ Lutw. 1039, or 
1042, denied to be law by Lord Hardwicke in the cafe of Hart 
and Holmes. Rule to (hew caufe. 



Wilkes verfus Broadbent. In Error. B. R. 

A CTION of trefpafs in the Common Pleas by Broadbent yer- 2Stn.i22^ 

^ fus Wilkes^ for breaking and entering the plaintiff's clofe ^. C, ^ 

at-^., treading down the grafs, fubverting the plaintiff's foil, and void^as being 

for laying wood, flate, and i)ther rubbifh.on the land, ^c. per unreafon- 

(md the plaintiff loft the ufe of his land. . **».'«> «»of f- 

, , vouringtoo 

The defendant as to all the trefpafs in the declaration, except much of ar. 
the breaking and entering the clofe, treading down the grafs, *>'t^«»7 po«J- 
fubverting the foil, and laying wood, flate, and coals, iSc, pleads jng to make" 
Not guilty; and as to the reft of the trefpafs, (not covered by of a manor 
the Not guilty,) juftifies that the plaintifF ought not to have his ^/g^^J*^*** 
aftion agatnft him ; becaufe he fays, that the faid clofe wherein caufc. 
the faid trefpafs is fuppofed to be done, lies in the manor of 
Ealton in the parifh of Temple Newjbam in the county of Tork^ 
and for time out of mind has been, and is demifable by copy of 
court-roll, and that Lord Ir^vin is feifed of the faid manor 
whereof the faid clofe is parcel, and that frgm time out of mind 
there have been divers parcels of land in the faid manor, which 
at the time of the Tupppfed trefpafs were freehold, under which 
freehold lands there were coals ; then fets forth the cuftom, that 
the lord of the manor for the time being, and his tenants of the 
collieries for time out of mind, have ufcd to fink pits within the 
freehold lands for working the fame to get coals, and for all the 
time aforefaid have ufed to throw, place, ^c, with (hovels, fpades, 
55*r. earth, fiones, coals, i^c* coming out of the faid collieries, 
together in heaps upon the land there near to fuch pits, fuch 
land being cuftomary tenement and parcel of the manor, there to * 
remain and continue, and to place, lay, and continue wood there 
for the neceiTary ufe and making of the faid pits,' and to take 
and carrv away from thence with waggonsj carts, life, part of 
the coals laid there, and to burn and make into cinders other ^ 

part of the coals laid there during and at the will and pleafure 
of the faid lord or his tenants ; then the plea fets forth the Lord 
lrmr{% title, and the tenant's title, who juftifies under him. 

The 
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The plaintiff* replies and traverfes the cuflom, and thereupon 
iflue 18 joined, which was tried at York by a fpecial jury, and a 
verdifk was given for the defendant for the cultom. 

Upon a motion in arreft of judgment in the Common Pleas, 
the cuftom was there adjudged to be void, and that court gave 
judgment for the plaintiff upon the infufficiency of the bar, and 
awarded a writ of inquiry of damages, the defendant having in 
his plea acknowledged the trefpafs, and thereupon final judgment 
for damages and cods was entered for the plaintiff, and as to 
the other iffue upon the Not guilty, (as to the other part of the 
ircfpafii,) diaik^y was, that the defendant eat Indtftne die. 

Hereupon a writ of error was brought by the defendant below; 
and upon the general errors ailigned, this cafe was argued lad 
term by Tho. Bootle for the plaintiff in error, and by Mr. Serjeant 
Prime for the defendant, who began firft, although he was for 
the defendant in error : it was a fecdnd time argued this term by 
Serjeant Bootle for the plainniT ifi error, and by Mr. Hume Camp- 
bell^ the king's counfel, for the defendant : and laftly, it was 
argued by Sir Jchn Strange for the plaintiff in error, and by Ser- 
jeant Belfield for the defendant, in Michaelmas term i8 Geo» 2. 

Two points were made ; i . Whether this was a good and reafon- 
able cudom, or lex loci ? and, 2. Whether the entry of the judg- 
ment be made rightly ? for if the cudom be good, or the entry 
be not legally or rightly made, in either cafe the judgment is 
reverfable. 

Judgiwntof In Eajler term i8 Geo. 2. Lee C. J. delivered the opinion of 
tlM court th^ whole court of King's Bench,, that this cudom was unreafon- 
able and void, and confequently the vcrdi£t found for the cudom 
could not hinder the Common Pleas from giving judgment for the 
plaintiff there, the defendant there by his plea having confeffed the 
trefpafs ; for it is not to be doubted but the finding of the jury is 
void, if the cudom be bad in point of law. The Chief jfudice 
. faid the cudom was void for thefe reafons j^iy?, Becaufe it is 
very uncertain, for the word near is of grea? latitude, and too 
looie to fupport.a cudom, fuch as this is pleaded to be ; idly^ 
Becaufe it was very unreafonable, for it laid fuch a great burden 
upon the tenant^s land, without any confideration or advantage to 
him, as tended to dedroy his edate, and defeat him of the whole 
profits of his land, and favours much of arbitrary power, being 
pleaded to be at the will and pleafure of the lord, and to do it as 
often and when he pleafes : and if a cuftom be unreafonable, no 
length of time can make it good ; quia in confuetudinibus non diu- 
iurnitas tcmporisfedfoUditas rationis ejl conjideranda. Co. Lit* 14 1 . /»• 
' 3 , and 
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and What was faid.at the bar touching the public Utility o£ coal^^ 
pits to the realm canxlot be confidered, for the pits may be worked 
without this cuftom, for aught that appears to the contrapy^ 
The cafe in i RoIL Ahr. 560. pi. i. differs from the cafe at bat; 
fo docs 3 Lev, 160. and i Lev, 231. As to what was fWid at 
the bar, that this being a queflion between the lord and hid 
copyholders, the cuilom might have a reafonable Cbmaiance- 
ment, and that the lord might grant his lands to the copyholders 
charged as he tliought fit, and that a copyholder, in the eye of 
the law, was but a mere tenant at the will of his lord . I anfwer, 
that he has more than an eftate at will, for he has an inheritaxtce 
advoluntafemdomtni fecundum confuetudinem matter it i ei cofrfuehtdo 
efi altera lest y 4 Rep, 2i." And to fupport this cuftom would be 
to take away the whole benefit of the land granted originally to 
the copyholder by the lord ; and it is a void cuftom and contrary 
to law, that the leffor fhall have common encounter fin demfi quka 
tji part del chofe dermfe^ Palm. 212.; and this cuftom being 
pleaded to be at the will and pleafure of the lord, tends to make 
him judge in hia own caufej which the kw will not emdure* 
Ut.Jec. 212. . 

As to the objeftions which have been taken to the entry of the Secimd 
judgment, we are all of opinion, that it is very rightly entered \ Po»nu 
it appears by the defendant's plea, that he has eonfeffed the caufe 
of adion. H therefore the cuftom be void^ as it certainly i% 
the jury's finding for the cuftom cannot hinder tlie court froHsL 
giving judgment. Carth. 372. or 307. 27 Ed. 4. Bar. fo* 4(J* 
2-Rotf.JJr. 99. The judgment is rightly given upon the de- 
fendant's plea, and not upon the verdi^ ; nulh refpeBu haUto 
veredtBc. The fetting afide the verdict would bsiire been wrong : 
this is not like the cafe in Carthew; this is fuch a vefdidi as does 
not ftop the court from awarding a writ of inquivy of damages* 

The judgment of the Common Pleas was. aflSrmcd by the 
whole court. Vidt Davis 39, b. .4 Rep. 2 1. 2 i?/V. a* J» 
21 -E//.4. 8. *. Lit. Rep. 233. Hutt. lou Ife^. ia<J* £« 
Lit. 5y. I Leo» IX. 2 Roll. Abr. 266. 
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John Martin, on the Demife of Thomas Tregon- 
well Efq. Plain iff in Error^ verfus John Stra- 
chan the younger Efq. and Luke Harrifon, 
Defendants. 

EjeBtnent of Lands in Milton in the County of DorfcU 

Ante. •SrJCOB BANCKSctq. upon the 27th day of February 1737, 

y died inteftate, and without iffue, fcifed of the manor of Mil" 
ton Abbas in Dorfetfbire, and of divers other lands and tenements 
in the fame county, of the yearly value of 3000/., which were 
the ancient inheritance of the family of Tregonwell^ of which 
family the faid Jacob Banch was, by Mary his mother, who was 
a TregonwelU 

The defendant Strachan (though he was bom in England) was 
of Swedj/b parents; and the defendant //tfwTi/i, as his agent and 
fervant, having upon the deceafe of the faid Jacob Bancks got 
into the poffeffion of his eftate, Thomas TregonweH^ who claims 
as heir at law to the faid Jacob Bands on the part of the mother, 
viz. by'the faid -Mtff^, who was a Tregonwell, brought this pjea- 
mcnt to try his title to the faid manor and lands, to which the 
defendants pleaded the general iflue Not guilty. 

This caufe was tried at bar in the court of King's Bench in 
Michaelmas term 1738, when the jury found a fpecial verdiS, 
which is very long, by reafon that feveral deeds and fettlements 
are found thereby, and fet fortli therein verbatim^ but the fub- 
ftance thereof is to the eftcfl: following, viz. 

That the lands in queftion were the inheritance of John Tre- 
gonwell efq. the great grandfather of the leflbr of the plaintiff 
Thomas TregonwelU 

That this John Tregonwell died feifed thereof in the year 1639, 
leaving iffue two fons John and Thomas. 

That John the fon had iflue John the grandfon ; and that the 
lands, upon the deceafe of John the fon, defcended to John the 
grandfon j who having iffue only two daughters Mary and Catha- 
rine, he, in the year 1680, by a fettlement dated the 3d day of 
June in that year, made upon the marriage of Mary his eldeft 
daughter with Francis Lutterel efq. fettles great part of his eftate 
(after fome limitations in part to the ufe ot himfelf and Jane hfs 
wife as a proviGon for themfelves for life) to the ufe of the faid 
Francis Lutterel for life, remainder to die faid Mary for life, rc- 

miiinaer 
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thamder to her firft and other fons of that marriage In tail liiale^ 
remainder to her firil and other fons by any fecond or other hu& 
band in tail rnale^ remainder to his feeond daughter Cdtharine for 
life, with like remainders to her firft and other fons in tail mate^ 
remainder to the daughters of Mary in tail, remainder to the 
daughters of Catharine in tail, and in default of fach iflaej . limits 
the reverfion in fee to his twn right heirs. /i 

The other part of his cftate he limits by the ^ame Icttleracnt 
to his daughter Catharine for life, with remainder to her firft and 
other fons in tail, remainder to his eldeft daughter Mary for 
life, remainder to her firft and every other fons in tail male, with 
the like remainder^ for the daughters of Catharine, and after- 
wards of Maty in tail $ and for default of fuch iffue, limits Hie" 
v)tfe the reverfton in fee of this other part of his ejlate to bis own 
right heirs. ' 

The jury find that jfohn Tregonwell, the father of Mary and 
Catharine^ died the 19th day of January 1680, and that Catha-^ 
finey his fecond daughter, died the nth day of Augujl 1683, 
under age and unmarried, and that thereupon Francis Lutterel 
and Mary his wife, in right of Mary^ entered into that part of 
the lands alfo, which was limited to the ufe of Catharine and her 
iffue, as well as that they had before entered into, and were feifed 
of the other part of the lands which was limited to Mary and 
her iflue ; and that upon the dcceafe of Catharine the reverfion in 
fee of the whole cftate (of which, during the life of Catharine ^ 
^flry was but a coheir with Catharine) defcended to Mary as 
right heir of her father. 

Th^y find that the faid Francis Lutterel died, leaving only two ' 
daughters, and that the faid Mary his widow, after his deceafCj^ 
married with Sir facoh Bancks a Swede by birth, by whom flie ^ 
had iffue only two fons, both born in England, to wit, John and 
Jacob; and that John the eldeft furvived his mother, and died Tenant in 
without iiflue in 1725 ; and that thereupon the faid Jacob Bancks ^^^J^^^l^l^ 
the fecond fon entered and was feifed as tenant in tail with the ddmformam 
reverfion in fee in himfelf, which reverfion in fee defcended from doai, with 
John tregonwell the father of Mary^ to Mary, and from her to J^VceTn 
her eldeft fon John, atid from him to her feco];id fon Jacob, fo him, both 
that this reverfion was Iff Jacob by dcfcent ex parte maternd. '* Pf ^«^ "*- 

They find that Jacob Bancks being fo feifed, did in Michaelmas fufferg a re- 
term 1725 fufiir a common recovery in the ufual form, having yfj*7ws** 
by a deed of bargain and fale enrolled made a tenant to the ^r^- own rijjht 
cipe, and by the fame deed declared that fuch recovery fliould be heirs, 
and enure to the ufe of himfelf and his heirs, and died without 
iffue, ' 

Vz They 
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TheieiTorof They ihcti fifid the peciigTce of Thomas TregomwelJ the leflbt 
tiff '?"'cdi ^ *^^ plaintiff in error» to. wit, that he is the great grajpdfon and 
f fee! ^ *' hei^ ^f Tldifftfjr Trfigdnwell, who wag, as before mention^dj the 
(eco^d fon of the firft-named Join Tregonweli^ which J^'^n died 
in the yetr l$39» leaviag iffiie as beipre mentioned John bis 
eldeft Coa (who w:i8 the grandfather of the faid Mary the mother: 
of Jacob) and alfo the faid Thomas the plaintiff's great grand-, 
father ; fo that the lefTor of the plaintiff is undoubtedly heir to 
the &id Jacoh Bancks on the part of the mother, and entitled to 
his eftate as fuch, in cafe the lands are defcendihle to his heir 
on the part of the mother. 

'Tlic defend- The jury next find the pedigree of the defendant Strachan : 
•nfs pcdi- ^i^^ That Lawrence Bengjlon Bands an alien and &wede^ had 
iffue by Chrtftina his wife an alien, one fon, tlie before named 
Sir Jacob Bancks^ and three daughters named Brita^ ^^gf'h 2i"d 
jinna Chrtftina^ all aliens born in Sweden ; and that Bnta the 
eldeft dai^hter married one Peter Bchmgreeny an alien and Swede^ 
and had iffue by her faid hufband four daughters, namely, Maria" 
Chrifiinai Brita^ Chrijlina^ and Margaretta^ all aliens and Sivedesy 
lind died kaving no other iffue : and that the faid Ingri >yas 
married, and had iffue, whofe names are unknown to the jury, 
and are all aliens and Swedes^ and died leaving fucK ifHie, who 
a|rc now living in Sweden ; and that the faid Anna Chrtftina is 
de^d without iffue ; and that ^e faid Maria Chrijina and the 
faid Brita^ daughters of the faid Brita by the faid Peter Bohnt' 
greon% are living : and that the faid Chrijlina, daughter of the 
(aid Briia \^J the faid Peter Bohmgreen, was married and had 
iffuej whofe names are unknown, and who are all aliens and 
Swedes^ and is fince dead, leaving fuch iffue who are now alive. 

They find that Margareita^ the fourth daughter of the faid 
P«^r and Brita Bohmgreen^ was married in the county of Mid* 
ijiefex to ont John Strachan aQ afien and Swede, and had iffue by 
her faid hufband one fon^ i]iamjely, John Strachan efq. the de- 
fiendant^ who was born on the 17th day o( March 1707, at the 
city of London within the kingdom of Great Britain ; and that 
the faid M^^^g^^^Oy mother of the faid Mr. Strachan, died in 
February 1726, leaving the faid Mr. Strachan her only foa. 

They find that the faid Lawrence Bengjlon Bands and the faid 
Chrtftina his wife, and the faid Sir Jacob Bancks their fon, and 
the faid Brita, Ingri, and Anna Chrijtina their daughters, and 
the faid Peter Bohmgreen, and the faid Chrtftina and Margareita 
(mother of the faid defendant John Strachan), were all aliens and 
Swedes^ and fo continued to the times of their refpcdive deaths : 
and that the faid Maria' Chrtftina and the faid Brita^ the daugh- 
ters of the faid P^er and Brita Bohmgreem, and all the iffiie of the 
faid Ingri, fitter of the faid Sir Jacob Bancks, and all the iffue of 
the faid Chrtftina (daughter of the faid Peter and Brita Bohmgreen) 
are aliex^. 

The 
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The jury having thus found the faA«i condod^ io the judf^ 
ment of the court, whether upon the whole^ the entry of the 
plaintiff into thefe lands was lawful or not ; and if the court are 
of opinion that it was lawful, then they find for the plaintiffs 
but if the court are not of that opinion, then they find for the 
defeodants upon this fpecial verdi^. 

< The general queftion was. Whether the leflbr of the plaintiff, 
who claims as heir epf parte maUmd, is entitled ? 

It was argued for the plaintiff that he was well entitled to re- 
cover ; y?, Becaufe the rule of law is cltfar, that an eftate of one 
dying feifcd hy defccnt ex parte tnatemd^ can dcfcend to riorie 
but the heir ex parte maternd : this is founded on natural juftice, 
that an eftate (hould go to the family and blood from whence it 
came, where the owner has not himfelf thought fit to give it 
from them. 

2diy, Becaufe this eftate was originally the inheritance of the 
mother of Jacok Bdncks and her ahccftors ; and therefore, if there 
has been no interruption of the courfe of defcent, it muft now 
dcfcend to Mr. Tregonweii. The only interruptions infifted on 
are, the fettlement in 1680, and the recovery and deed of ufeji 
in 1725. 

As to the former, they inGfted it was only a temporary inter- 
ruption of the pofleffion by the particular eftates carved out of tbe 
fee, but the inberitanceVas ftill.left to defcend ex parte matemii 
and whenever thofe particular eftates fliould determine, whethor 
by deaths of the parties, or by bar or exttnguifhment of them, 
the poiTeflion would return to the old inheritance again. 

And as to the recovery and deed of tifes (they faid) they only 
determined and barred the particular eftates, and cdnfequentl^ 
let the reverfion in fee into pofleffion in the fame condition and 
quality as when in reverfion, and therefore (they argued) could 
<not alter the nature of the ancient ufei, or defcendible quality of it* 

And they faid that this is, clearly the o^ of a fine levied by 
tenatu in tail, who has the reverfion in fee in himfelf, it having 
been fettled that fuch a ^ne extinguifhes the eftate-tail, and lets 
the old reverfion into pofTcfiion ; nor is there any material dif- 
ference betweien a fine and recovery, they are both univerfally 
held to be bars (fo far as their rcfpcfldve powers reach) of the 
particular eftates, and conveyances of their owti inheritances 
in fee. 

Por the defendants it was argued, that the leffor of the plaint^ 
as heir /^ port^ matirnd had no title } for that Jacob Baneks^ 

F3 tenant 
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tenant m tail by '^vx^zit fecundum fwmam doni^ by the common 
Tccovcry, to the ufc of nimfelf in fee, acquired a new fee de- 
fcendible to hts own right heirs general, and that the title under 
the fettlement was thereby deftroyed : they faid, it was true in- 
deed that if one fo feifed had made a feoffment to the ufe of his 
own right heirs, it would have worked no alteration, but been 
the fame ufe, according to Co. Lit 13. 3 Lev. 406. Soli. 590. : 
but that is only in cafe of a defcent, whereas the eftate Jacch 
Banchs took under the fettlement was as a purchafer fecundum 
formam doni. 

It was obje£lcd for the defendants, that there is a very material 
difference between a recovery and a fine \ ifty That a recovery 
not only bars the eftate*tai], but all the remainders after it. 

^dlji That a recovery is the proper conveyance of a tenant in 

tail with remainders over, and therefore operates as a grant from 

Pop^. 5, the tenant in tail, and that the recoveror has a fee, and comes in 

under tenant in tail in the ^r as his grantee, and therefore as a 

purchafert 

3^/J^, That the eftate is continued and enlarged by the com* 
mon recovery. 

In anfwer to the firft objeAion it was faid by the plaintiff's 
Gounfel, thait the di(tin£^ion between a recovery and a fine is im- 
material, becaufe the di(lin£tion affe£ls only the extent of the 
^ bar or extinguifhment, but not the manner of the, operation of 

thofe inftruments : it proves the recovery to be a bar or ex- 
tinguifliment of the eftates-tail both in pofTefiion and remainder, 
but doth not prove it is lefs a bar or extlnguifiiment of either; 
and the bar or extinguifhment of both by the recovery, as much 
lets in the reverfion in fee after both, as the bar or extinguifh- 
ment by fine of one lets in the reverfion in f?e dependent on that 
ene only. 

Nor cap the above didinAion be applicable to the cafe of a 
recovery by tenant in tail with an immediate reverfion in fee in 
himfelf, and it feems extremely difficult to maintain that in fuch 
a cafe a fine would operate to the old ufe, and go ex parte mA- 
ternds but that in the cafe of a recovery i^ operates to a new ufe 
only, becaufe a recovery will bar or deitroy an intermediate re- 
mainder in tail : and they contended for the defendant, that 
whether yaeot Bancksj in the prefent cafe, had levied a fine or 
f uffered a recovery to the ufe of himfelf in fee, they ought either 
of them to have had the very fame operation of the other, and 
the very fame efe^t 9 let i;^ the old reverfion tP defcend ex f arte 

mfrn4 ' *^ ' ' ^ ' 
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It was faid by the plaintiff's counfel in anfwer to the fecond 
ol]je£lion, that it would be to make the recovery operate not as a 
bar to the particular eftates-tail in pofleffion and remainder, 
(which is the fenfe and language of all the booksj) but as a bar to 
Jacob Baficki^s own reversion in fee» which is abfurd j nor indeed 
is a recovery in any other fenfe a grant from the tenant in tail, 
than as it is a common affurance by which he may bar thofe par« 
ticular eftates, and acquire and convey the fee-fimple in pof- 
feffion ; but it is no lefs fuch an acquiQtion, if he gets it by bar- 
ring the intermediate particular eftates and letting in his own fee 
into poffeflionj than if it could be faid to be a grant of the eitate- 
tail icfelf to himfelf in fee : but.whatever might be the cafe where 
the eftate-tail in poffeilioni together with the remainder and re- 
verfion, is in others ; yet where the tenant in tail in poffeffion 
has alfo the reverfion in fee, (they inGfted) the recovery operates 
as a conveyance of the reveriionj and as a bar of the interme- 
diate eftates. 

That at moft a recovery is not a fort of conveyance more pro- 
per to bar remainders, than a fine is to bar an eftate-tail alone ; 
nor can the recoveror in a recovery come in more under the 
tenant in tail, or his eftate-tail^ or be more properly a grantee 
from him of the eftate-tail, than the conufee in a fine is under 
the conufor; and yet that notion clearly doth not prevent the 
eftate-tail from merging in the fee in this latter cafe. 

As to the 3d objedion, that the eftate-tail is continued and 
enlarged by the recovery, the plaintifPs counfel faid, that this, at 
beft, is but a very inaccurate manner of fpeaking, if not unin- 
telligible and abfurd, fince an eftate-tail cannot continue longer 
than the iflue per fvrmam doni ; and a fee-fimple cannot with any 
propriety be called an enlarged eftate-tail. The only reafonable 
fenfe of fuch exprefllons is, that tlie tenant in tail has, by exer- 
ciiiag the power, given him by the law, of barring the eftates- 
taii, become pofiefied of the abfolute fee in pofteflion : but in this 
fenfe it makes out the plaintiff's cafe, not the defendants ; nor is 
this any other fort of enlargement of his eftate, than a furrender 
of a tenant for life to the remainder-man in fee is an enlarge- 
ment of the remainder-man's eftate; and is. more properly, 
therefore, an enlargement of the fee-fimple, by finking the par , 
ticular eftate, which is abfolutely deftroyed. 

Nor doth this manner of confidering the recovery in the leaft 
injure the abfolutenefs of that power which the law gives the 
tenant in tail over the eftate, becaufe he acquires as much this 
way as the other, with this advantageous circumftance, that it 
keeps the eftate in its natural channel| and prevents this a£t done 
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for iE>ne purpofe phly, from enuring to another which he never 
thought of, and which if he had, he nnight, and probably would 
bave avoided \ and for thefe reafons the counfel for the lelTor of 
the plaintiff prayed that the judgment given by the court of K-ing's 
Bench might be reverfed. 

• After time taken to confider, judgment for the plaintiff. 

Tenant In Curia — ^Thjs is an ejeftment of lands in Mi/ton in the county 

*hlfe^ r'" -O^C/^^ upon ^J^e demife of the heir of Jacob Bahcks on the part 

formamdoni ^f his mother: upQn Not guilty the jury have found a fpccial 

^x parte ma- vcrdift, wh^reupon the Ihort ftate of the cafe is, That 

terna, witfi 

ifceinhimby Jacob. Banch tenant in tail by put chz{c fecundum formam doni 
rfefcciitex (under a marriage-fettlement made in 1680 by an anceftor) ex 
terni Tuff P^^^^ maUrnd^ with revf rfion in fee to himfelf by defcent ex parte 
f common tnaterndj fuffers a common recovery to the ufe of himfelf in fee; 
recoy<?ry to and whether this fee (hall defcend to the heir of Jacob Banch ex 
limFelfln fiorte paternd, or ex parte maternd, is the queClion 5 and if it (hall 
fec,iheLinds not defccud to his heir on the part of his mother, there is no title 
jhail defcend found ifor the leflbr of the plaintiff, and the poffeffioa of the de- 
teneraUiid f?"^^*^^^ IS fufficicnt to entitle them to judgment. 

not to the 

Jieirsexpartc Ij^c are all of opinion that judgment ought to be for dcfend- 
<n»teriia, ^^^^^ becaufe Jacob Banchs took by purchafe under the fettle-? 
ment, and not by the defcent. 

Forohafei The word purchafe in common fenfe means no more thai^ 

what it ' when a man gives money for any thing; but in a legal fenf(i 
cyei:y man is a purchafer of ^n eftate who does not take it by de- 
«► Alord icent*; and whenever a man gains a new eftate he is faid to 
whotaltesby i^ikt it by purchafe ; fo a man may take as heir of another and 
5a>dtybefaid 7^^ ^^ ^ pur^hafer; as if lands be granted to A.^ remainder to 
to* take as a die right heirs of 5., the heir of B. takes by purchafe and not 

i)urchafcr or by defceut, bccaufc B, had nothing in him ; for nothing can de-; 
5: ^'^ ' fcend to a man from a father who had no eftate in him. 

Ja^ob Bands having thq eft^te-tail in him by purchafe, and 
the reverfion in him by defcent, both on the part pf the mother, 
is what make§ the ^ifpute in this cafe. 

Before the ftatute de doms conditionallbusy ^ mau feifed to him- 
(tlf and the heirs of his body had a fee conditional, and as fooa 
as he had iffue the condition was taken to be performed, and he 
thea had an abfolute fee;,, whicjx he could fell, and thereby dilin* 
tcrit hi© iffue 9 to |ii?ev<n|t wjiigbj the ^atutc de donis was made ; 
"* ' ' ' ' •" ■ .^P^^ 
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»nd for a long time was thought to be a good hw, but in time 
great inconveniences enfued from it ; the power of the barons 
was thereby greatly increaCed, it hindered the king of his for* 
feituresj younger children could not be provided for, nor money 
raifed under the greateft necel&ties or misfortunes of tenants in 
teil : it was in vain to endeavour to get the Uoufe of Lords to why and 
repeal this ftatute for the reafon above, and therefore mankind ^***" *^^*"" ; 
looked out for fome other method of avoiding the evils it had yenes weiv 
introduced ; and about 200 years afterwards, in the time of Ed' firft intro- 
ward the 4th, (who was a wife prince, though he had fome hu- ^"^^ 
man failings,} the judges, who in all ages have fet their faces . 
againfl: perpetuities, introduced common recoveries to bar the 
ifue and remainders in tail, (which have now been in ufe near 
300 years,} under a notion or pretence that a common recovery 
was implicitly excepted out of the ftatute de donis, and that the 
iflue in tail was entitled to a recompence in value : but this is a Whoever 
ftrange conftruftion, and feems to me to deftroy the very intent «ndf»*"""^ 
of this ftatute ; and whenever reafons have been attempted to be "J^ ^J^" 
given for common recoveries being bars, or excepted out of the series upon 
ftatute de donis^ ftrange abfurdities appear. Every body allows ^y ^*9^ 
the remainder-men are barred thereby, as well as the iflue in £» th^. 
tail, and yet the recompence over in value does not extend to they are aow 
remainder-men ; befides, the recovery over in value is againft ^"* . 
an officer of the court, who is the common vouchee, and this fiJ^M,wiii 
part of the proccfs is a mete fiftion : whoever therefore attempts run into ab- 
to put thefe feigned recoveries upon the fame foot with true and xo^JJ** Ui 
fcal recoveries upon title, will run into ;^bfurdities. were «• *^ 

• ccpted out of 

We think common recoveries are common affurances with the Jjj^js* j^* 
confent of the parties, and are not to be compared to a judgment droys'at the 
pr proceeding in any other real a£kion j ifi^ Becaufe now by long feme time 
cuftom and ufage they are become common affurances ; 2fl7y, JJ^Jt^Sereof 
Becaufe they are fuffered by confent of the parties; and a re- Andast^thi 
mainder can be barred upon no other principle than this, that a wcompence 
common recovery is a common affuraiice, 5 lUp. 40. a. b. totheliTucic 
Piggott, who was as able a conveyancer as any man of the pro- is a mere fic- 
fcffion, has confounded himfelf an4 every body clfe that reads *'°"» "^ 
his book, by endeavouring to give reafons for, and explain com- {I!I,*ds*ft «! 
men recoveries. Piggott 18, 19, 20, a i. I only fay this to tends to a 
(hew, that when men attempt to give reafons for common re- 'cmainder. 
foveries they run into abfurdities, and the whole of what they "cquaifr 
(ay is unintelligible jargon and learned nonfenfe : they have been barred bj a 
in ufe fame hundreds of year$, have gained ground by time, and '«»very. 
we muft take them as they really are, common affurances. ^ I * u. c. J« 
only deliver this as mY own notion of recoveries, leaving others ^*^^- 
(p their owB Judgment and ppinion. 

JIqw- 
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Pifgott II. Now if what Piggoii fays be true, that the rccovcrer comes in, 
in continuance of the eftate*tail, and that the recovery enlarges 
the eftate-tail, which by fuppofition of law has perpetual con- 
tinuance, then Jacob Banck/s reverfionary intereft could never 
come into pofTeffion; but whether the recovery difcontinued, 
barred, annihilated^ or conveyed the eftate-tail, I think it is the 
fame thing. 

Our opinion is, that Jacob Banchs by the common recovery 
conveyed a kt to the recoverpr ; and as there cannot be two 
fees, the reverfion in fee comes too late, fo that it was not the 
reveriion that he conveyed ; and we are of opinion that the ufes 
arife out of the eftate*tail which Jacob Bancks had by purchafe 
originally performam donij and not out of the reverfion ; and that 
after his death the lands in queftion defcended to his heirs ge- 
neral, and not to the heirs ex parte materndy becaufe he took the 
eftate*tail by purchafe. Judgment for the defendant. 

Note; If Jacob Banchs had been tenant in tail by defcent ex 
parte maternd, and fufiered a recovery to the ufe of himfelf in 
fee ; ^are^ if the lands would not have defcended to his heir 
€x parte maternd ? jibbot ycrtus Burton , Sali* ^go» 

Rex verfus The Inhabitants of Luffington. B. R« 

Oraerof fef- A N Order of two juftices to remove Elinor the wife of William 
6tfM muft Sx Hgllier from the parifli of Simond/bury to Luffington^ as the 
«« ftftc riic P^*<^c ^f he*" hufband's laft legal fcttlcment, was confirmed by the 
evidence fci&ons : and noUr, upon removing the order of feflions, it is thus 
«^y« ftated fpecially ; viz. Upon hearing the appeal made by the 

parifli of Luffington to an order for removing the faid Elinor from 
the parifli of Simond/bury to Luffington^ as the place of her huf- 
band's lafl: legal fettlement, it appeared to this court, and this 
court doth adjudge it to be true, that William Hellier about i8 
years ago was married to Mary Hanburyhy a perfon in a black 
gown and a band, whom they took for a clergyman, but iince 
have been informed was a layman ; that the church matrimonial 
fervice and the ring were ufed in the ceremony ; that it was in a 
private houfe ; that they lived together nine or ten years ; that 
on the loth of June 1742 the faid William Hellier was married 
to the faid Elinor at S. by a clerk in holy orders, and that this 
marriage was (in the life of the faid Mary) by licenfe ; where- 
upon the feffions confirmed the order of two juflices. But per 
totam curiam — The order of feffions was quaflied, becaufe it does 
not adjudge that the firft marriage was really a ms^rriage or not^ 
^ut only itates evidence of a marriage } and they faid they would 

i^ not 
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jiot give any judgment whether the firft marriage was good or 
not, but that the feffions ought to have determined that matter, 
and if they had judged wrong, this court would have fet them 
right. 



TRINITY TERM, 

17 & iS Geo. II. 1744. 



Anonymous. B. R. 

IN an a£lion of covenant upon a leafe the breach affigned was CoTenmtfor 
for non-payment of rent, and not repairing the premifes ; it "on-pay- 
was now moved, that upon^ayment of what ftiall appear due for ^^"not t^^ 
rent, proceedings as to that (hzll ftay. Per curiam^^This has pairing te- 
often been done, fo let it be referred to the mafter. ^^^ ^^ ***« 

' matter as to 

rent, and on payment thereof proccfs to ftay as to that. 

Rex verfus Carroll, Efq. a Barrifter. B. R. 

AN information for a mifderi\eanor was granted laft term Attachment 
"^ againft the defendant upon the affidavit ol Mt4fphy; and in !S«'nftonc 
the vacation before this term Carroll indidkcd Murphy (the profe- j^g a-p^fcT 
cutor of the information) for perjury in his affidavit ; and now it cutor with . 
was moved for an attachment againd Carrollior a contempt in en- ?*nrwof^- 
deavouring to evade the judice of this court. But per curiam— b*1reftS"cd' 
As this Mr. Carroll has found credit with the grand jury, it would againft the 
be too much for us to grant an attachment againft him : but they ^^^d?aed 
faid this was a pra£tice that but too often happened, and wifhed the profecu* 
there could be fome method found out to put a flop to it j and for for per- 
that in the cafe of The King verfus Rhodes, the defendant was i^J^iJ^'V 
indi£ied for forging a will while the validity thereof was under which the*** 
a proper cjcamination before a court of delegates ; and when the »nformatbn 
indiftment came on to be tried before Lord Raymond, he refufed "^^ 8^»<*» 
to try it ; and the court in the prefent cafe granted a rule for an 
fittachment againft one Redman for threatening Murphy the pro-* ^ 
fecutor with danger of his life, and faying that he would bo 
Jianged, 



76 Trinity Term, 17 & i8C^. 11. 1744. 



Low verfus Newland. B* R. 

Amendment A SSAULT and battery 4 defendant ^Xtz&tdi fon ajfault demefn; 
Aomdeln^ plaintiflF replied de injuria fua propria ; and now moved to 

jttria fua pro amend his replication by replying iftii/ittr mamts impojitit : the 
propria to pleadings being all in paper and not entered on record, the court 
"'*" granted the motioni faying there could be no inconvenience. 



anolliter 
aoaniis tm- 

poTttic. 



Kexver/iis The Vicar and Churchwardens of Froom 
Selwood. B. R. 



Yon cannot j^OTCA ; This was a caufe in the paper, but only a word of 
move for JM courfe which was opened, and judgment prayed therem by 
nent for a Sir John Sirangey king's counfel, who had precedence next to 
matter of the Attomey-Gcneral j after which dapple Juftice {ahfente Lee 
^^^''^jIb.k! 9^- Juftice) called to Sir John, to move, which he accordingly 
paperiA . ^.^^ ^^^ immediately after called to him to make a fecond mo- 
tion, telling him that the firft motion he had made was for his 
argument : but the gentlemen at the bar objefted to this, fo Sir 
John did not move for his argument but the court faid it was 
the rule and pra£tice in the Common Pleas to move for your 
argument for every caufe in the paper of courfe 5 and fo it cer- 
tainly is \ but it is not fo in Banco Regis. 

Rex verfui The Mayor of Wigan. B. R. 

Mandamujf TPvOCTOR Bridgman re£Ttor of Wigan j as lord of the manor, 
torfwmayor LJ clainied to hold a court-lcet, at which the in-burgefle« of 
^tvc the key ^'g^f^ are obliged to attend to make a jury, which they have 
«f the town- neglefted and refufed to do at two courts, by reafon where6f no 
Wd of the '^"'^^^^'^ c°*^^^ ^ ^^^^ 5 ^"^ therefore the court laft term, upon 
nanor to the reflor's application, granted a mandamus to oblige them to 
ImIJ his icet attend, this court-leet having been ufually holden in the town- 
iSfed"" ^^^^ Wigan^ vrtiich belongs to the corporation, the mayor 
though the refufed to permit the redior to have the ufc of the toyrn-ph^l ; 
rame had and therefore it was now moved by S}r Thomas Bootle and Mr. 
teid there'/ 'S/tfrliV for a mandamus to the mayor, to oblige him to deliver the 
( * key of the hall to IJIodlor Bridgman^ to hold the court-leet there, 

and infiiled that the former mandamus, for the bnrgefiei fO attend 
{he leet would be of dO ufe^ if they could pot have the uie of the 
townrhall. 

Chappie Juftice*-^! can fee no objcdUoa ^hy w6 ihould lidt 
jtatit a rule to Ihew caufe. 

Jiemtfon 
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Dennifin Jufticc— I never knew fuch a mandamus as this grant* 
ed: the lord of the manor may hold the lect in what place he 
pJcafes in the manor, and the burgeifes are bound to attend : the 
reafon fuggefted to us for granting this mandamus is, that if the 
lord fhould hold his leet in any other place than where it has 
ufually been holden, the in-burgeffcs are not bound, or will not 
attend it : but this reafon doth not appear fatisfadiory to me, 
and there is no j>recedent of a mandamus of this kind. 

Chappie Juftice— If the in-burgeffes have attended this ket at 
the town-hall time out of mind, as is alleged^ that cuftom \s a 
righU 

But the rule for a mandamus was denied by Wright and Dem- 
fdfon Jttftices, contra Chappie^ (ai/intt Capital. Jufiic) theite 
never having been a precedent of fuch a rule. 

In an Ejearacnt on the Deroife of the Mayor, 
Aldermen, and Commonalty of Briftol, verfui 
■> B. R. 

|ki|R. Henley moved to change the venue from Brifiol to the R«tetotiy 
^^ next adjacent county, C«r.— -Take a rule to try it ij> the ?v?I^* 

-* . ,' , ,, ,' , tae nest 

nest county ; the way is not. to, change the venuey but to tfy it county. 
in the next county. 

» " ■ 

Rex verfus Roberts. B. R. 

T jPON the traverfe of an inquifition fent out of Chancery to Ve. fa.<His 
^^ be tried in B. R. the venire facias muft be made returnable t^avedfe «f 
upon a general return, and not upon a da}*^ certain. tion"m«ft be 

xetiiroable at « general reuhk. 

Drew ver/iis Marriot. B. R, 

^TTHIS was a rule to (hew caufe why the procefs ferved upon the Stnrice of 
-* defendant fliould not be difcharged, the fame being fued in ^'^^^^^^ 
MiddUfe9Qy and the defendant being ferved with it in London, whether «»« 
Upon (hewing caufe an affidavit of the plaintiff was read,*whercitt place whew 
he fwore that the defendant promifed him to appear to any writ jj^^^jj^'*^^- 
he (bould fue out ; and it being a doubt whether the place in Londoner 
where, the defendant was ferved was within the county X)f Middlcfeju 
Middle/ex or the city, the court thought it a good fervice, and" 
difcharged the rule. 
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Symonds verfus Parmenter and Barrow. B. R# 

Amendment lN an ajfumpfii by original returnable in Trinity term 16 l^ ij 
©fadecUmi- G^^- 2. Arrow being abroad, the plaintiff was obliged topro- 
tion accord- ^^^^ ^^ ^^^^ outlawry againft him, (this being a joint adtioil,) be- 
ing to the fore he could go on againft Parmenter : he accordingly did out- 
ftSw^to^* law Barrow; and afterwards on the i ith day of February in the 
the time of l^ft Hilary term delivered a declaration to Garnett the defend- 
the delivery ant's attorney, intitlcd of Trinity term in the 16 £5* 17 Geo. 2. 
tMertof. when the writ was returnable ; in which declaration the record 
of the outlawry againft Barrow was fet forth, (as was neceffary,) 
which outlawry was pronounced and recorded long after Trin. 
16 ^ IT Geo. fo that the title of the declaration was abfurd \ 
therefore it was now moved by Mr. Banchsj on behalf of the 
plaintiff, for leave to alter the title of the declaration, according 
to the truth of the fa£l, as to the time of the delivery thereof, 
which was on the \ ith of February laft, and to make it a decla- 
ration df the odlave of the Purification of the BleiTed Virgin Mary 
in that term, which was after the outlawry. Sir John Strange 
for the defendant obje£led, that a proper foundation to amend 
by had not been laid before the court, as might be done by filing 
' a bill of Hilary term to warrant it by, and as was done in Rujfell 
verfus Martin^ Paf. i o, Geo. i . But per curiam — The affidavit 
of the fail, that the declaration was delivered the nth of Fe- 
bruary laft, is a fufRcient ground for us to make the title of it 
agreeable tq the truth ; and there is a difference between mend- 
ing a declaration in the body of it, and in altering the title of it ; 
and the rule for mending the title was made abfolute. 

Malachi Carolino's Cafe. B. R, 

AmbaflaJor. tjE was interpreter to the ambaffadpr to the court of Great 
ProtcaioB. Xi Britain from the Bey of Tripoli^ and being arretted upon the 
procefs of this court for a debt, a 'rule was made for the parties 
concerned in the fuit againft him to (hew caufe why he fliould 
not be difcharged put of cuftody upon the Jlat. 7 ^nrnty which 
Tule was founded upon Carolino's own affidavit, wherein he fwore, 
that in May 1744 he was retained by the ambaifador to be his 
interpreter, and to tranfafl: his bufinefs in the cities of London 
and Jfe/lmin/ler, for the wages of 30/. per annum, and that he 
was not a trader, or liable to a commifiion of bankruptcy ; and 
upon feveral other affidavits made by other perfons that he was 
not a trader, and upon the certificate of the ambaifador himfelf 
that he was his interpreter. 

Mr. 
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Mr. Ucyd and Mr. Hume Campbell^ in (hcMPing caufei infifted 
he was not fuch a fervant as is within the meaning of the Jlat. 
oiQ^Ann. viz. a domeftic fervant; and notwlthftanding Mr. 
Attorney- General and Sir John Strange totis viribus pieffed to 
have the rule made abfolute, yet the court was clear of opinion 
that there was not fufficient matter laid before them to make the 
rule abfolute, for it does not appear that Carolino is a domeftic 
fervant; and Wright Juftice with fome warmth faid, it did not 
appear he had done any one zGt as a domeftic fervant, and that 
it was formerly thought neceflary that a foreign ambaflador's 
fervant muft lie in the houfe to entitle him to a prote£tion under 
the ftatute ; fo the rule was difcharged. Vide Evans v» HiggSy 
Pafchit I Geo. 2. B, R. Toms and Hammond C. B. 7 Geo. a* 
JTard and Purcell^ Mich. 2 Geo. a. Moor fccretary to the 
Rujffiatt ambaflador's cafe. Ward and Percy. Ball and jpi/x- 
gera/d. Lord Raym. 1^24. 

Note: Lee C. J. was confined at home by the gout from the 
firft Tuefiay in term til^ the end of it. 



MICHAELMAS TERM, 

\^Geo. II. 1744. 



Howell qui tarn verfus Morris. B. R. 

THIS was an aftion upon the^j/. 18 Eliz. cap. 15. againft Leave to 
the defendant for .making and felling gold rings of Icfs ^i^j^"'^ 
finenefs than the ftatute diredls, whereby the value of the rings the ftatute* 
fo fold were forfeited, one half to the king, and the other to the for felling 
party grieved ; and now Mr. Harvey moved for leave to com- s^id rmgs of 
pound, and cited a cafe of Bell qm tarn v. Wyatt, Tnn. 1733, ihtathcfta. 
where there was no confent, and yet the court in that cafe gave tute direas. 
leave to compound. Per curiam^-lt is in the difcretion of the 
court to give leave to compound, and they defired Mr. Harvey to 
look a little further Into the cafe he had cited, and afterwards 
the court denied to give leave to compound/ 
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Coates vcffus Hewh. B. R* 

D^npoca ^Y^HIS was an adi(Mi. of debt upon a bond with condition fer 

coDditioB^to ^ payment of 5 /. on the i ft of ^uguft 1 742, and 5 L mort 

ptf money ^^ the [ft oi Augufi 17439 and 5/. more on the ift of 

■gjto e Augufl 1744. The adion was comm<:nced and the bill filed 

^1^.^^ in Etfier term laft, whieh was before the day of die laft in^ 

force by ftalment : the defendant fet forth the condition, and demttt^ 

sBddng any red ; and upon arguing this cafe by Serjeant BmU for the de« 

ne deftnlu fcndant, and Serjeant Draper {ox the plaintiff, the Angle queftion 

•wasy Whether this bond was forfeited, and the a£lion could irell 

be brought before the day of the laft inftalment was paflcd ? And 

per tot. curiam ^Thc bond became abiblute by not perfomung 

the firft, or any one of the payments in the condition, notwith** 

ftanding that the condition doth not fay, *' that in default of 

^ payment at any of the faid times the bond fliall be in force ;" 

and diey faid there was a diierence between debt on fuck a deed 

as this, and an aAion on a contrail for paying feveral fums at 

fereral times. See Co. Lit. 222. h. Mo. 65. 10 Rep. laS* 

Com Lit^ aj^a* Owm 42. Judgment for the plaintiff. 

Note: The fame point exa£Uy was determined between Hallet 
and Hodges afterwards in Eafter term 25 Geo. 2. wherein there 
was judgment for the plaintiff. B. R. 

Skinner verfus Stacey> B. R. 

P^pal ' ^HE defendant being a prifoner, moved, that uppn paying the 

Mdintncft, X principal, intereft, and cofts, to be computed and taxed by 

wuJ^gt^ the mafter, all proceedings in this aQion upon a bond for per- 

itfemd to formance of covenants in a deed of aKVtgage, and in an eje£t- 

M^lbt'"* ™^^ brought upon the fame mortgage, might be ftayed upon the 

^jiaom ^ ft'^* 4^5 Anfut^ and that the defendant might be difcharged out 

of cuftody. Mr. Ford for the plaintiff obje^ed, that the defend'* 

ant had agreed to convey to the plaintiff the equity of redemp^ 

tion i but it appearing, upon an affidavit read, that the plaintiff 

had not tendered to the defendant a deed of conveyance to be 

executed, and that no bill in equity was brought, the court 

giranted the motion, after time taken to confider thereof. 
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Benjamin vetjus HbWell. B. R. 

^RESPASS iiid at Hereford in the Coutity <k tierefordf fof Trtwtfc It 
* taking the plairitifT'a cattle and driving them away^ and con- ^^^ 

verting thcih to his ufe 5 defendant pleads Not guilty as, to the ftndUnt** 

converdon ; and as td the taking and driving them away, juftifiett juffiaes at 

as bailiff of the manor of A. that fuch prdcecdings were had in *",^®{|^ 

the court of the manor, that a diftringns '\ff\x^A dire£ked to the fa'wdinthis 

defendant, who by tfirtue thereof diltrained the plaintiff's faid decitrgtion. 

cattle to enforce his appearance at the manor court, ind con- Sa^^^j-^"^^ 

eludes qua ejl tadent irdnfgre[fio^ without traverfinjy the place laid Cro?El/5044 

iii the decl^iratiorl j and after two arguiiicnts by Vord and Evans C0.Lit.285i. 

for the plaintiff, and Poole and Serjeant Bpotle for the defendaht, ^ l^7J°2; 

upbn a fpecial demurrer the court gave judgment for the plaintiff^ z%j. * 

that the plea without a traverfe was not an anfwer to the trefpafs Cartb. 31^ 

zxHerefirdi and Lee Chief Juftice cited Cro.EI.joi. which p^^*^* 

fays a traverfe is lieceffary, and thought the plea bad id fubltance, defendant 

W^f^ghl Juftice was of the fanie opinion j but Denntfon Juftice '^' J<>n«« 

doubted whether it was bad in fubftance, but was clear it was bad ^^[ q^^ 

in form ; and that being (hewn fdr caufe, judgment muft be for %%%, 

the plaintiff, which was given accordingly. |*^^' ^*'* 
I R. Rep. 21 1. 327. Curtis v. Adami. Vide x Stfa. 694. dted Vf ], Dcnmrod. 

Between the ParifKes of Fittle worth and Palbo- 
fough in SufleJS* B. R. 

JT/^ILLJAM Overington with hls wife and three children AcettifiMfe 
^'^ came with a certificate from Pulborotigb to FittlenMorthy and perfoAcomcs 
after contfnuing in^the parifti of F. fome time, W'illiam O. at a pa^Sft^to^n- 
court-leet held for the Bifliop of Winchejler for the manor oVAtH" other, and it 
hrley (within which part of the faid parifti of i^. lies) was ele£led ^^^^^^ «*- 
and fworn tithingman for.Cc?W^<:j//*<2;^; that after having con- bifofcb'ehw 
tinued in that office five months, he became chargeable to, and fervcd the 
received relief of the faid parifti of 2^., whereupon he was re^ office a yeax, 
moved to the parilh of Pulhorough by anorder of two juftices. chargeable, 
Pulborough appealed to the felfions, who ftate this matter fpe-'heisrcmov- 
cially, and being of opinion that W. O. gained a fettlcment at ^^^ 
Ftttleworth^ quaftied the order of the two juftice;^. 

And npw it was moved by Sir John Strange and Mr. Burrell 
to quafti the order of fefllons, and to confirm the order of tli€ 
two juftices, they infifting that tht paitper had gained no fettle- 
ment at F. i/?, Becaufe the, manor where he was chof^sn and 
fworn tithingman did not extend through the whole parifti* 
Zdlh Becaufe he did not ierve the: oSice a whole yeari and was 

Vol. I. G * aaualljr - 
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aduadly removed before the year was expired ; and of that laft 
opinion was the whole court, ' fo quafhed the order of feflionsy 
and confirmed that of the two juftices. Lee C. J., faid, that as 
fopn as the /«(^^r became chargeable, the two juftices had jnrif- 
diAton to remove him, but laid no ftrefs upon the manor or 
ofice not extending through the whole parifli ; but they all held 
that he muft ferve the office for a whole year^ or CQuld nQt 
thereby gain a Settlement. ' 

Note; Mr. Juftice Chappie was abfent all this term by tcafon 
officknefs. 

Anonymous. In Chftncery. ' 

^^epkm- tT IS a rule in thexrourt of Chancery, that if the defendant 
^"^^l*^ pleads in bar, the plaintiff muft either fet down the plea to be 
^^j^nLr,. argued if be think it not good in law; or, if he think it good} 
head'miti It lie muft reply to it and put the fa^^U of the plea in ifTue; and 
^tw*** when the plaintiff has replied, he thereby has admitted the plea 
to be good in point of law. 
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Antt; Lord Incbiquin ver/us Lord O'Brien, la Cane, 
coram Lord Hardvricke, 7 Feb, 

Where the' T ORD Thbmond by his will {inter al.) devifed in this manner: 
SJIn'tefJft*'^ " ^^ to my worldly eftate both real and perfonal, I dif- 
appiied to " pofc thereof as follows : £rll, I will that all my debts which 
the payment «^ I fliall owe Rt the time of my death fliall be paid.'* Lord 
5^*j["jj^^ Chancellor faid, if the will had gone no farther, this would h^yc 
real eftate be ^^^ fufiicient to have 'charged his real eftate with his debtSy in 
charged cafe his perfonal eftate had fallen fliort. Then he goes on in 
thtoewiih. j^jg ^;ii^> ^^d devifes his real eftate to truftees, upon truft that 
tjiey Ihpuld fell fuch a competent part thereof (for the molt 
' ' • • . • money 
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money that could be got) as (hall be fufficietit for gayeient of hU 
. debts and legacies : "And ray further will is^ that the monej 
" to be raifed by fale of my real eftate fhall be deemed as per- 
" fonal." And then he gives all the reft and re£due of his 
pcrfonal eftate to Lord O'SrieH^ after payment of his debts and 
legacies. 

It was proved in this caufe by plaintiff, that luox^ Thomond^s 
perfonal eftate at the time oi making his will was about SooaT!.^ 
and it was proved by. the defendant that it was about i^^ocqL\ 
but at the time of Lord Thomond*s death it was about 33,000/., 
and his debts about 50,000/. His real eftate 8qoo or 9000/. 
per annum. 

The qiieftion in this caufe was. Whether the pctfonal eftate 
[viz. that part which was properly fo, his chattels) (hould go to 
Lord O'Brien^ difcharged of the tqftator*s debts and legacies? 

Lord Chancellor — This queftion depends upon the rules ad- 
hered to in a court of equity and the precedents there, and upoa 
'the meaning of this will, and of the application of thofe rules ta 
it. By law as well as equity the perfonal eftate is the iirft and 
proper fund for payment of debtSj and in this court as well as the 
fpiritual court, is the only fund for payment of legacies* If the 
perfonal eftate be exempted from the payment of debtsor legacies^ 
it muft be done either by exprefs words, or by a plain intention 
arifing from the whole tenor of the will ; and if it is exempted, 
it muft appear that it is given away by a fpecific bequeft ; and 
this muft be taken along with it, that there is another fund raifed 
for payment of the debts : and when a man by his will charges 
his real eftate with payment of his debts, {5*f. or direfts it to be 
fold for that purpofe, there is no difference, for there are many 
cafes that prove this, and yet if the perfonal eftate be not ex- 
prefsly exempted, or implicitly, viz. by devifing it fpecifically, it 
(hall be firft applied in exoneration of the real eftate ; and to di- 
red a real eftate to be fold out and out, is very different from 
the prefent cafe, for it is only faid here, that a competent part 
thereof ihall be fold ; and there is no tafe wherever it was pre- 
tended that the perfonal eftate was exempted where the reft and 
refidue was given in this manner, viz, " After payment of my 
" debts and legacies ;" and the meaning of the teftator muft 
have been, that in cafe his perfonal eftate (hould fall fliort, then 
that a competent part of his real eftate fliould be fold; but to 
take off the force of this, it is infifted that by thefe words in the 
will, «« And my further will is, that the whole money to be raifed 
" by fale of my real eftate fhall be deemed as perfo'nal," the tef- 
tator meant that fo much of his real eftate ftiould be fold as (hould 
be equal to his proper perfonal eftate, and (liould be added to the 
fame, and that out of that aggregate fund, the debts, Isfc. (hould 
be paid, and after payment out of that aggregate fund, the rc(i- 

G^ due 
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due fliould go to the refiduary legatee ; but I fee no foundatiori 
for this conftru£\ion, for it was never heard of, that becaufe t 
refidue of a perfonal ellate was given, that at all events fbme 
refidue muft pafs by the will; for^no man can tell at the time of 
making his will how his perfonal eftate may be increafed or di- 
miniihed, or how long he may live ; fo he decreed the perfonal 
cftate ikft chargeable with the teftator's debts and legacies. 
Vide Walter v. Bigg^ or Pink,. 3 1 July 1 736. Chejter and Painter^ 
7, Wms. Bampjield and Windham, Prec, in Eq. Wainwright 
and BenloWf 2 Vern. Prec, in Cane. 451. Barkham and Betb'^ 
lent HofpitaL Siapleton and ColevilL Bromhall and Wilbraham. 
HafsUwood zviA Child, Augujly>^ 1734* 

Ormichund vtrfus Barker. In Chancery. 

An infidel, 1 T was hcld by the Lord Chancellor, aflifted by Lord Chief 
pagan, idoit- -!• Jyftice Lee, the Matter of the Rolls, the Lord Chief Baron, 
^hheft. ** * ^'^^ Jufticc Burnett, that an infidel, pagan, idolater may be a wit- 
nefs> and that his depofition fwom according to the cuftom and 
manner of the country where he lives may be read in evidence; 
fo that at this day it feems to be fettled, that infidelity of any 
kind doth not go to the competency of a witncfs. In the debate 
of this point, Ryder the Attorney-General cited the covenant be- 
tween ?j^^^ and Lahan, Genejis, cap, 31. v. 52, 53. where Jacd 
fwore by the God of Abraham, znd Latan fwore by the God of 
Nahor. Vide P/alm 115. 106- v. 36. 
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SI R William Chappie Kmghtf one of the judges of the King's * 

Bench, died in the lad vacation; and upon the firft da]rof 
this term Sir Michael Fojler Knight, fcrjeant at law, was fworn 
one of the judges of the fame court in his (lead, ^nd upon the 
fame day Edward Clive efqw a learned barrifter, was called to . 
the degree of ferj^ant at law, and fworn one of the barons of the 
court of Exchequer, in the place of Sir Lawrence Carter^ who 
alfo died in the lad vacation ; but Baron Clive was in fo bad a 
ftate of health that he was not able to take his place this 
term. The motto of his ring was Non vis exiget' otium. Hor. 
lib. 4* od. idt. 

Bradburn verfus Taylor. B. R. 

\ 'T^ H I S was error upon a judgment in the C>mmon PleaSy and Crror cos- 
■ ^ the error afligned was^ that the defendant (as it appeared ^*rf^ ^ 
\ by a certiorari to the clerk of the warrants of the Common Pleas not be "-^ 
and his return thereof) had affiled his warrant to defend by agoed. 
William Round his attorney, and that it appeared by the judg- 
ment which was tranfcrlbed, that the defendant appeared and 
defended by George Long his attorney. But per rwr.-rThis 
error afBgned is contrary to the record, therefore the judgment 
mud be affirmed. Vide 1 Str. 684. Ld. Raym. I4I4# 

Honour verfus Wetherhead, or Whitehead. B, R- 

^HIS was a rule to (hew caufe why the defendant fiio'uldnot InibitcQ^ 
^ be difcharged out of the county gaol oi Surry upon common ***^^'- 
bail, he having been difcharged as an infolvent fugitive by the 
judices of peace for that county, upon the Jlat 14 & 15 Geo* 2* 
upon this cafe. The defendant was born in England^ and when 
he was very young was canied over in hi$ mother's arms to Boi'^ 
ton in New England. He grew up to be a merchant abroad, and 
Med to Great Britain, ^d was himfelf in ^tw England when 

Q3 fc^ 
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be contra^ed all the debts be owes, and (among others) being 
indebted to the plain ti£F in a l^rge fum of money, came over to 
Eeglandj and rendered bimfelf to prifon according to the ftatute, 
in order to take the benefit thereof, which the juftices have 
granted him, as thinking him an obje£): Within the fugitive a£t5 
fince which he has been arreited for the plaintiff's debt. 

And now Sir John Strange {hewed ca^ufe why the defendant 
Ihould not be difcharged upon common bail ; and i^. He in- 
fifted the defendant was not within the {latute, his debts having 
been contraflcd abroad, zd/y^ That the adi direfiled that fugi- 
tives ihould render themfclves to the gaol of that county wherein 
they refided for the lad fix months before they fled ; and Qted a 
cafe (wherein he himfelf was concerned) oiCann v. Boydy Mich. 
13 G00. 2. Boyd wzs bom in Ire/and^ was put apprentice to a 
merchant in Holland^ and fcrved his time, then fet up for him- 
felf, failed, and fled to Ireland^ ftayed there until the infolvent 
aft, then came over to England and rendered himfelf, and ob- 
tained his difcharge thereupon at the quarter feflions. Being 
afterwards arrefted for a debt which he contrafted with his 
plaintiff a merchant in England^ obtained the like rule to (hew 
caufe, as in the cafe at bar } and it was (Irongly infided th^t he 
was a debtor here, that he was in foreign parts, that he came 
over on purpofe to take the benefit of the aft, that the intent 
thereof was to invite perfons hither who were afraid of a gaol : 
but the court thought him not within the defcription of the pre- 
amble, fo not within the ftatute, and difcharged the rule. And 
in the cafe at bar the court took time to confider. 

Symonds ve/fus Parmenter and Barrow, B. R. 

Sidc^barrulc 'T^ HIS was an aftion upon a bill of exchange againft the two 
obtaiiicd * defendants jointly by original ^vrir. The defendant Par- 

dlfcioCng M^nUr only appeared, fo that the plaintiff was under the neceffity 
the whole of proceeding to the outlawry againft Barrow before he could 
flan""*' r ^^^^^^^ againft Parmenter alone ; accordingly Barrow was out- 
thecafefliail ^^wed, wliich Outlawry the plaintiff (hewed in his declaration; 
not be fuf. to this Parmenter pleaded there was no fuch record of outlawry ; 
^J^'*> the plaintiff replied quod habeiur tale recordum. The plaintiff's 
\ attorney difcovering that there was a miftake in the record of 
outlawry, applied to the proper officer to amend the fame, agree- 
, able tp the exigent and proceedings that had been upon the out- 
lawry, who told him he would take care to fet it right \ accord- 
ingly the officer (filacer) applied to the court at the fide-bar, and 
obtained of courfe a rule to amend the record of outlawry by the 
proceedings which had, been thereupon, but without acquainting 
the cpurt at the fame time that Parm^er had pleaded nul ilel 
•tmord. And now upon (hewing caufe why this fide-bar rule 
l^ fliculd 
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fliould not be fct afidc, the court faid they would not fufler a 
fide-biir rule to ftand which had been obtained in this unfair 
manner, in not acquaiming them with the whole circumftance 
of the matter, and that they would not let the amendment be 
made without hearing Parment^^ who was greatly aflidfed 
thereby ; for if the record of the outlawry was not agreeable to 
the declaration, Parmenter at prefent had a very good defence in 
pleading nul tiel recotd ; fo the (ide-bar rule was difcharged/zr 
tUam curiam. But afterwards at another day this term, the 
court, upon hearing counfel oii both fides, ordered the amend* « 
ment to be m^de in the entry of the outlawry agreeable to th^ 
procefs, and the officer to pay defendant his cofts, and the dc^ 
fendant to have liberty to plead di novo. 

Between the Parifh^s of Sheepfliead ia Leiceftcr- 
(hire and Milburn in Derbyfhire. B. R. 

CT^HOMJS Memiury z<crtificzte''m:in came from the parifli sStni.i2a5. 

-* oi&beepjbead t6 the parifh of Milhurtij by a certificate ^^^^^ s^^i,n,f. 

Nwmher 1733, was a fchoolmafter, and taught the charity- tCTwhoUa 

fchodl there until his de^th in 1743, but in what manner he was certificate- 

admitted to this fchool it does not appear, but only in general ^JJJ^^^ 

that he officiated till his death. That Lady Ann Haftings hs^d by 

deed conveyed to truftees lo /. per ann. in truft, to be p^idto the 

vicar of Milhurn for the time being, for the charity* fchool ; that 

this 10/. per ann. had not been appropriated to any other uCt 

than paying itco the fchoolmafter ; and whether Thomas Mm^ 

^wrji had gained a fettlemcnt zt Miihurn^ eithcT as ferving ail 

office, or as having a freehold in the fchool of 10 /. a-year, was * 

the queftion ; and the feffions w?re of opinion, and declared hie 

gained a fettlemerit there, as. having had' a freehold. in the 

fchool. 

But per euriami" {nhfente Fofler J.) — A fchoolmafter is not atl 
office, but only an employment •, and what intzxt^L Thomas Mem-' 
hury had in the fchool, whether for life, or how otherwife, or 
how he was admitted to, or cariie into thisxmployment, does not 
appear; and that the vicar is the perfon entitled to th^ 10 /. per , 

annumy and not choofmg to teach the fchool himfelf, paid it to. 
this poor man as his deputy, which could not gain a fettlement 
for any perfon whatever : fo the order was quaflied; Mr. Gun- 
dry^ Mr. Ford, and Mr. Wllimeft of counfcl for Sheepfiead; Sir 
John Strange and Floyd for Milburn. 
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Martindalc verfus Fifhcr. P. R. 

Aver^cfit. ^ HIS is a fpccial ajQion upon thp cafe, wherein the plainti^ 

^romlfc's"^ fets .forth in hi» declaration that an horfe-r^ce was agree4 

5do4 conn- ^^ he run between an horfe of the plaintiflF and one of Sir ihapr 

^deration in maduh Wyviir^^ and that in ponfi^eratign thjit the plaintiff had 

M afl^ T *8^^^4 '^ deliver to the defendant three yards and one-eighth of 

^t, witboiTt cloth, the defendant agreed to pay to the plaintiflF 5 /• J 2 j. 6 d. 

iin aYcrmfttt Jh c;ifc Sir Marmadule Jfyvill^s horfe ftiould beat the plaintiff's 

WrnSTof ^^'^"^? ^"^ ^^ ^^^ plaintiff's horfe beat Sir JM". ^.*s, then defend- 

fhepromir* an^ to pay nothing for the cloth ; and avers, that Sir M. W.\ 

or pla^tiflT. horfe won the race. Upon the general ifTue there was a verdi£t 

for the plaintiff. It was now moved in arred of judgment, and 

tfic exception taken to the declaration by Serjeant Bootie was, 

that it is not averred in the declaration that the cloth was deli* 

vered to tlie defendant. But to this it was anfwered by Mr. 

Ford^ and refolved by the court, that this was an adion founded 

on mutual promifes, and that here was only promife for profnife, 

and therefore it was not neceffary for the plaintiff to make an 

averment in his declaration of the delivery of the cloth : and the 

court faid, the cafe of N'ch^s and Raynhredi Hob. 88. is in point. 

J)enntfon T. faid, that where a plaintiff declares, that in congder- 

ation he the faid plaintiff would deliver to the defendant a piece 

of cloth to the defendant, that the defendant (hould pay fuch a 

fum of motley for it, in that cafe an averment of the delivery of 

^the cloth is neceffary ; but if plaintiff ftates an agreement, and 

tJiea la) 6 it that in confideration of fuch a promife or agreement, 

Ufc, (here is no need of an averment. So N» B. the difference. 

And xhtpq/tea was ordered to be delivered to the plaintiff. Vidt 

Hob. 106. TdV' 136. X Ley.* ^yj. Hard. 103. 

Vay^fo^ & al. E4j;ecutor8 v,^rfus Faus. la Error. 

B. R. 

jfmai « ♦Tr H If> was an aSion of (}ebt brought in the court below by 
raSft'thtc ^^^^ againfi Vavafor apd two othtr perfons executors ; one 

kx^c"itors * of the defendants plcadecj pUne adminijiravit generally, -upon 
dcfendantt; which Faux took judgment again (| him de ajfcts infuturo quando 
twoofwhom ficciderinti the other two defendaiit? pleaded judgments l^ plene 

only join in >, . .y, ^ , 7-. ,. S - 1 .1 ^ ' 

bringing fd^imjtrayermt ultra. Jfaux repUpd, that the judgments were 
^rror,Ubad. obtained /^rj^tfi/Ji'iff, and upop the trial had a verdid, where- 
upon thofe two defendants birought a writ of error. Some 
trifling objcdions not worth fettihg down were taken to the de- 
claration, and the court Taid, the only queftion here was. Whe- 
ther this writ of error wals properly brought by the two defend-^ 
ant$ below^ without joining the pth^r defen4ant, asainft whom 
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Acre 18 judgment Je affets infuturo ? and if there be any materia} '-.; 
exception to the declaration, ^he judgments muft be reverfed in ';^ 
pio. And they were of opinion atprefent, that all the three. V 
defendants below ought to have joined in bringing the writ of;' 
error, and that they not all joining, is an objeAion that cannot . 
be got over- XJlterius concilium, "'; 

And afterwards this point was fpffken to again June 24, 1 745, 
when the writ of error was quaflied without pofts. Vide 2 Strof % 

•977- ' ■;,. '^\ \ 

Nokeand ChiCwcWver/us Ingham. In Erron *B. R. 

1 N an gflion upon feveral promifes brought in the Common in an afr 

^ Pleas by Ingham againft NokeznA Chi/well pintlY as partners, f^mpfit • 

Noke pleaded a judgment recovered in C, B. by Ingham againft JJrfoni^ha ^ 

them both upon the fame promifes : Ingham replied nul tie! re- fever in 

ford; and upon iflue thereon judgment was given againft NokCf pl«d">g, a 

and a writ of inquiry of damages awarded, and final judgment : "„-, *^^ 

Cbifwell the other defendant pleaded that he was a bankrupt, cnteied as to 

and that the Caufe of aSion arofe before he was a bankrupt ; ^P^* *»<* »' 

and upon this iffue is joined ; whereupon the plaintiff Ingham dcftroy^die 

betow entered a nolle profequiy v/'z. that he will not proceed any aaion a« to, 

further as to the iffue joined between him and ChifwilL p!*^**'* 
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And now upon a writ of error brought, Mr. Ford (or the plain- 
tiffs in «rror objeAed, ijiy That this being an adlion againft two 
perfons upon a joint contraft, and the plaintiff below having en* 
tered a nolle profequi as to one of them, hath thereby difcharged 
them both 5 "idly^ He objefted that the entry of the nolle profequi 
Wing by attorney was erroneous, for it ought to have been by 
Ingham in perfon. 

And in fupport of the firft objefiion was cited Boulter s. 
Fordy I ^id. 76. which was covenant againft two,, who cove- 
nanted to build a houfe in a workmanlike manner : one pleaded 
performance, and upon trial it was found for him; the other 
fuffered judgment to go by default \ and it was held by the 
court, that the verdift having found the covenant performed, 
difcharged them both, and that both defendants mould have 
their cofts. Blak^s cafe, i Sid. 378. was alfo cited, to (hew 
that in all cafes where an ^£lion is brought upon a joint contraft 
againft feveral defendants, and one of them is difcharged hy non- 
fuit of the plaintiff, ^hey ftiall thereby be all difcharged. And to 
fupport the fecond objp£lion, Cro. Jac, 2ii. 8 Rep. 58. Co* 
Lit. 138. b. 

Serjeant Draper for the defendant in error, 1^, By the fta- 
fute of to Antta^ c. I5« the difcharge of a 4ebt as to one partner 

bccomii\g 
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becoming a bankrupt fiiall not difcharge the other partner; tdljf 
There is a great difiercncc between a nolle profeqm and a retraxit^ 
the fitft being only in nature of a nohfuit, and is no bar to a fu; 
ture action for the fame caufe ; but the latter is a bar to a future 
afdion, and fo a complete difcharge thereof; for it is confidered 
as a departure in defpite of the court, and is ufed to (hew that 
the. plaintiff ceafes to profecute his whole fuit for ^ver<; but a 
nolle profequi may be as to part ; and the adion may be brought 
againft both partners, though one pretends to be a bankrupt, for 
the plaintiff may falfify the certificate of the bankrupt. StaU 
5 Geo. 2. ; for if the plaintiff be pbliged to proceed againft one 
only, he will lie under great difficulties, becaufe be muft then 
fet forth that the other is a bankrupt, which is a matter out of 
his knowledge. As to the objeAion to the manner of entering 
the nolle profequiy precedents are in various ways; fome that the 
party came (not (aying either in perfon or by attorney) $- others, 
that he came by his attorney, i Saund. aoa. ^05. 339. 342* 
Co. Ent, 172. (. there it is by attorney. Raft. Ent. 654.. b. 

Lee C. J. — It is agreed on all hands, that in trefpafs.againft 
feveral the plaintiff may enter a nolle profequi 2i^ to one, and that 
will not difcharge the other, and therefore I cannot fee why it 
may not be done in this cafe ; and I do not fee how (b proper aa 
advantage can be taken upon ihcjlat. Anna^ (as to the bank- 
rupt,) as is now taken by the entry of this nolle profequi ; a re- 
traxit is a total relinquilhment of the fuit, and has ^, very dif- 
ferent operation from a nolle profequi : I am of opinioa that the 
judgment ought to be affirmed : Wright J. of the fame opinion : 
Dennifon J. of the fame opinion \ and further faid, that the plea 
of the bankrupt is not a plea to the a£lion, but only a perfonal 
difcharge ; but that if one defendant was to plead a plea' that 
was to go to the aftion'of the writ, he thought it might then 
have a different confideration ^ biit that is not the cafe here: 
this cafe is exa£tly the fame as where an a£lion is joint and fe- 
veral, for ilxtjlat, 10 Anna, r. 15. has made the partner (riot a 
bankrupt) liable for the whole debt; and I never faw a declars^ 
tion where upon .a joint contra A it was fuggefted that one of 
the defendants' was a bankrupt; ^nd it might be doubtful at the 
time of bringing the a&ion whether the perfon was- a bankrupt 
or not ; and I think this the moft proper way of declaring, and 
the fnoft proper form of entry ; and this cafe is the very fame 
(as to this matter of entering a nolle profeqm)^ as if it had been 
treipafs againft feveral defendaots. The judgment waa a&ned. 
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Coleby verfus Norris. May 14, 1 745, B. R. 

A Copy of mefne procefs was ferved upon the defendant, which The date of 
^ upon the backfide thereof was dated at a day to come, *^w"' '? °o 
{20 May 1745,) and even after the return of it, the procefs it- £e tcftebc 
fdf was fo llkewife. Law/on moved to fet afide the writ : but rjg^t »t »• 
percuriamy (abfente Lee C. J.) the indorfement of the date on ^«*«no"S*>* 
the back of the writ is no part of the writ, the tefte being right 
is fufficient, and he took nothing by his motion. 

Serjeant verfus Read B. R. 

^nHIS is an a£lion of trefpafs againft the defendant, who is aStra.it28. 
* fervant to the corporation oi Penfanccy for taking, and car- |.c. 
rying away three bufliels of barley; the defendant pleads that for'^thrcc^^" 
one Richard Daniel was feifed in fee of the manor of Penfattcey bufliels of 
in which there was a quay or pier, whioh was parcel of the faid barley out of 
manor \ and that he and all thofe whofe cftate he had, at their ^Irgo '^** 
own cods and charges for time out of mind, had repaired and brought to 
ought to repair the faid quay or pier, and had of right taken a aq^^yjo^^e 
reafonable duty called bufhelage, to wit, three Winchejler bufliels g^j^ 
of barley Out of and for every (hip's cargo of barley brought upon 
the faid quay to be exported in any ihip ; and that he the faid 
Richard Daniel , by indenture of bargain and fale, for the confi- 
derations in the fai<i indenture mentioned, conveyed the faid quay 
or pier to the corporation of Penfanccy to-hold to them and their 
fucceffors in fee-farm for ever; and that by virtue of the faid 
bargain and fale, and of the ftatute of ufes, the faid corporation 
became feifed in their demefne as of fee ; then he (hews in his 
plea that the plaintiff brought upon the faid quay a (hip's cargo 
of barley, containing 1 200 Winchejler bufliels, to be exported 5 
and that he, as fervant to the corporation, and by their command, 
took out of the fame (hip the three bufliels of barley in the de- 
claration mentioned, as it was lawful for him to do by virtue of 
the faid (>refcription : the plaintiff replies, that the defendant 
took the barley of his own wrong, and traverfes the prefcription ; 
and thereupon iffue is joined, and a verdift is found for the de- 
fendant in favour of the prefcription. 

And now it was moved in arrefl; of judgment on the behalf of 
the plaintiff by Strjtznt Belfield, Mr. Banks, zndMr. Gouldy and 
two exceptions were taken. 

ifl^ To the prefcription : That notwithftanding the jury have 
found for the defendant^ yet that the prefcription is void irl law, 

as 
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as being both uncertain and unreafonable, as to take a certain 
quantity out of an uncertain one, no body being able to fay how 
much was Tijbifs cargB : and it may be a fmall or a large cargo, 
and tliree buOicls out of each fuch different cargoes can never be 
a reafonable proportion \ alfo that the prefcription is not properly 
pleaded, becaufe it is without exemption to any perfons what-- 
ever, and that it is well known tenants in ancient demefne might 
. be exempted, and fo are the precedents with refpe£l to tolls ; alfo 
that St was unreafonable in this, that a man might bring com in 
order to be exported, and yet not export but carry it back again> 
in fuch cafe to take three bufhels would be unreafonable. 

To this it was anfwered by Sir John Strange^ Mr. Gundry^ 
Serjeant Draper^ and Mr. Heniey^ for the defendant, and refolved 
by Lee C. J. and the whole court, that the word catgo is a mer- 
cantilfe term, and very well underftood when referred to a (hip, 
and is fufficiently certain 5 and this cafe is very much like the 
cafe of ftalJage, the party. bringing his corh to the quay havipg 
an eafement, the owner of the quay a damage ; fo in Luiw. 15 19. 
there was a prefcription for fo much money for fettihg up a (lall 
in a fair, and for ground near the ftall ; and it was objeded this 
was uncertain how much ground ; but it >vas held a good pre* 
fcription, for the quantity of ground near a (lall is to be deter- 
mined by the ufage of the fair; and the cafe in T. Raym. 233. 
is not like the prefent cafe ; for the obje£lion of Lord Hale was 
there, that it did not appear what quantity of fait was in the (hip, 
and perhaps there might not be above two bu(hels; but in the 
cafe at bar, the quantity of barley appears % and as to the man- 
ner of pleading this prefcription without excepting any perfons ; 
if it had been pleaded otherwife it would have been wrong, fov 
this is a general prefcription. 

The 2d exception was to the title 'made to the corporation, 
that the indenture of bargain and fale made by Richard Daniel 
to the corporation, is only faid to be for the con(iderations 
.therein mentioned, whereas it ought to have been pleaded to 
have been in confideratipn of money, or for a valuable confider- 
ation, and that nothing can pafs by bargain and fale without a 
pecuniary fa/tisfadion. i Lev. 170. 1 Rep. Mildmay* 3 Lev^ 233. 
Mo. $6^. 

- To this it was anfwered and refolved by tlie court, that 3 Lev. 
233. was the only cafe cited like to this, and which the Chief 
Jutlice faid he did not well underftand } that the cafes men- 
tioned were upon demurrer, but this is after a verdi6^ ; and it is 
further pleaded in this plea, that by virtue of the indenture, 
which was made fo long ago as 1614, the corporation entered 
and were feifed, and therefore the court will in^epd there was a 
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good and valuable confideration, efpecially as the plaintiff hz$ 
not thought proper either to crave oyer of the bargain and faky 
(of which there is a profert in curiam^) or to demur to it, which 
he ought to have done if he had thought it infufficiently pleaded ^ 
and if it be not fo well pleaded as it might have been, he i« now 
too late after a verdid to take advantage of it ; it might have had 
another confideration upon demurrer. Judgment for the de- 
iendant 

• Rex ver/us Bull. B. R. 

X^R. Lloyd moved for an information upon thejlat. H. 5. c. 4. Informi^, 
^^^ againft Bull for praftifing as an attorney when he was fo^P'^wBt 
under-flieriff; but it was rcfufed, becaufe the affidavit upon il^^roelT 
which he moved only f wore that he pra£lifed as an attorney, whilchcww 
without misntioning what particular afts he did as fuch, that ^^f'T 
the court might judge whether fuch a£ls were pra£):i(ing as an 
attorney. Lee C. J. faid an information was granted againft 
one HtJ/i, under-(heriff,^f Huntmgdon/bire, for the like offence. 
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Walker ver/us Robinfon. B. R. aStta.ia3i. 

s. c. 

TRESPASS for affaulting the plaintiff, (lopping his waggon, Cofli. 
and taking away a cart-rope : the defendant by way of No more 
juftification pleads, that Doncafier, the place in which, is^c. is a SiniagA* 
borough by prefcription, and that the corporation have a right wbeo the 
to toll of all goods paffing through the town, in confideration of l****^*^*' 
repairing the ftreets thereof; that the plaintiff was paffing fbt.^3 ej;,. 
through the town with his waggon loaden with goods, and the c. 6. 
defendant, as colledor of the toll, demanded of him two pence ; 
that the plaintiff refufing to pay it, he took the cart-rope as a 
diftrefs. The plaintiff oy his replication fays, that the defend- 
ant did not demand the two peace before he diftndned the cart^ 

rope, 
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tope, and thereupon iflue is joined, and a verdift is for the plam- 
tifiF, and one (hilling and fix pence damages. This caufe was 
tried before Mr, Juftice Burnett^ who certified upon the Jlat. 
43 Eliz. c. 6. upon the poftea^ in thefe words : ** I do hereby 
«« certify, that the damages to be recovered in this a£lion do not 
*< amount to forty (hillings, but to one (hilling and (ix pencci 
•* and no more.'* 

BootU Serjeant came up laft term, and moved for full cods : 
and now Poole for the defendant, in (hewing caufe, infiftc^ that 
the plaintiff was^ entitled to no more cofts than damages in this 
cafe, which is exprefsly within ihcjiat, 43 Eliz. c. 6. " That ia 
<* any a£tion perfonal brought in the courts at Wejlmmjler not 
** being for any title to lands, nor for a battery, if it appear to 
** the judge who tries the caufe, and be fet down by him that 
^ the damages (hall not amount to 40 x. or above,, the court 
** (liall not award cofts to the plaintjff any greater or more than 
«• the fum recovered ihall amount to, but lefs, at the difcretion 
, «* of the court." It was infifted by the ferjeant, that there be- 
ing an afportavit laid in the declaration, increafe of cofts had al- 
ways in fuch cafe been given by the court. To which it was 
anfwered, that all thofe cafes were upon the conftru£iion of the 
22 {fi* 23 Car: 2. cap, 9« ; that where there is an afportavit, the 
judge cannot certify upon that ftatute, but fuch cafe is tvithin 
the ftatute of Gloucefter ; it does not therefore follow but that an 
afportavit may be within this ftatute 43 Eliz. 

It was alfo infifted for the plaintiff, that in cafes of fpecxal 
pleading, if a verdi£l be for the plaintiff, the court has always 
awarded an increafe of cofts. To which it was anfwered, that 
there can be.no legal foundation for full cofts, unlefs the right of 
freehold comes in queftion, or in Tifon ajfault where the battery 
is confeffed, for it would be doing contrary to the exprefs enadl- 
ing claufe of the Jlat. 43 Eliz. And the cafe of Butler and 
Reevesj Gilb.Rep. 195. was upon the Jlat. Car. 2. In the cafe 
of White V. Smith in C. B. Pafcha 1 744, for taking and carrying 
away fand, there was a verdifk for the plaintiff, and lefs than 
. 40 X. damages ; and Willes C. J. certified they were the proper 
damages upon this^a/. 43 Eliz.i and the court wpuld not allow 
more cofts than damages. 

Bootle Serjeant replied, that the ftatute of 43 Eliz. as to this 
matter has never been put in ure, (before the late cafe in C. B^ 
mentioned,) and that is a virtual repeal qf it according to Co. 
Lit. 8i. ; and he faid, that the Jlat. 22 (9* 23 Car. 2. was a repeal 
^IJlat. 43 Eliz. pro tanto. 

Lee C. J.— Although I do not remember that tixt Jlat. 43 JS//z. 
€. 6. was ever put in ure> yet it is a fubiiftbig fliatute^ and if 

this 
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this cafe be within it, we muft judge accordingly, for I do not 
know that this xx>urt has any power to difailow a£ls of parlia- 
ment. This is merely a perfonal adiion, where Jio freehold was 
in queftion, neither was there any battery, but only an aflault } 
and as the judge who tried the caufe has certified that i /. 6d. 
are dte damages,. I think there is nothing to take it out of the' 
fat. 43 E/iz. 

Wright J. ad idem. 

Dettni/on J.— This is a new cafe. I have heard it faid, that . 
this ftatute of 43 Eiiz. c. 6. had been explained away, but ima* 
gine that arofe from its never having been put in ure. This 
(btute oiEliz. was intended to explain the ftatute of Gloucefier, 
which was evaded by laying the damages in the declaration above 
40 f., and was to enforce the true meaning of the ftatute of 
Ghucefier, and therefore enafied, that if the judge would certify 
that the. damages given were the proper damages, and which the * 
jury ought to give and no more, fo that it might appear that the 
adion ought properly to have been brought in an inferior court^ 
then the fuperior court was to allow no more cofts than damages. 
I confefs I think there are many afiions, and that this is one of 
them, where neither the freehold may come in queftion, nor any 
battery confefTed or proved, very proper to be brought in a fupe- 
rior court, though the damages may not amount to 6//., for the 
quantum of damages here are not fo much.the matter in contro* 
verfy, as the prcfcription and right to the toll. The ftatute of 
£liz. and that of 22 Car, 2. are very different; the Jlrfi by cer- 
tificate deprives the plaintiff of full cofts, the other by certificate 
entitles hira to full, cofts. But notwithftanding I think this a 
proper a£lion to be brought here, yet as the judge has certified, 
I cannot fee how this court can adjudge diredly contrary to an 
aft of parliament. The a£kion of battery was poffibly put into 
ihejat. 43 £//z., becaufe it might be then thought that fuch 
adion would not He in the county court, and to be fure it will 
not with vi et armisj but I do not know but it Will lie without vi 
et armii. Fofter J. ad idem. And the rule to fliew caufe why 
the plaintifi^ (hould not have full cofts was difchar^ed per totam 
curiam, - 
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Between the Parifh of Petroch in Devonfliire ana 
Stoke Fleming- B. R# 

A iioor pa. aNNB Gilis was removed by order of two juftices from P^- 
£!und"tL ^'^ ^^ *'^*' Fleming. Upon an appeal, the feffions ftatc 

favetiUfti, ipecially, that Anne Giles was bound by indenture as a-poof parilh' 
(widiottt child, with confent of two judices, to Rebecca Gregory of the 
ff^riogortiU pari(h oi Petroch^ to fcrve from 1733, the date thereof, till her 
and affigned ^g^ of tweoty-one (not faid, or marriage, as dire£led by thtftaU 
over loan- 43 Eli%,); that {bc ferved Rebecca Gregory under that indenture 
a^k^"* years, till ^w/j)^ 17, 1738, when Rebecca Gregory agreed with 

whera flic P^/Vfj^ JF<7W/ of Stoke Fleming to alSgn over to him her apprentice ^ 
laftiairved. accordingly Rebecca Gregory delivered up to Philip Foivle the in- 
denture, and by an indorfement thereupon affigned to him all 
her intereft therein. That upon the fame day Anne Giles, being 
then fourteen years old, bound herfelf by another indenture to 
Pbilip Fowle to learn houfewifery, and to do fuch other buHnefs 
for him as he (hould have to do, and ferved him from that time tilt 
1744, in the parifli of Stoke Fleming. That the day before the 
order of two juftices was made, the fetlions vacated the indenture 
of apprenticefliip, whereby the pauper was firft bound to Rebecca 
Gregory (but the court faid they could take no notice of that, 
becauie it did not appear that this vacating the £rft indenture 
had any influence upon the two juftice^ in making their 
x>rder). 

Mr. Gundry moved to quafh the order of the two juftices, 
tjt, Becaufe the firft indenture was not made acedrding to the 
43 Eliz*, which fays, that poor girls (hall be bound to ferve till 
twenty-one wr marriage, and it is till twenty-one abfolutelyy 
which is void* ^dly. That an infant has no power to bind her- 
ielf, fo the fecond indenture is void ; or if the firft indenture 
ihould be thought by the court to be well enough, yet there can 
be no legal affignment thereof, fo fervice under one or other of 
thefe wUl gain no fettlement. 

To this it wad anfwered by Mr. Stracey, and adjudged by tJic 
court, that the firft indenture is well enough and only voidable, 
and it is ftated there was an indorff ment whereby Rebecca Gre^ 
gory afligned all her intereft and term to come in the apprentice- 
Ihip, and the girl binding herfelf to Philip' Fowle, is only her 
confent to go to ferve him. To be fure, ftri&ly fpeaking, an ap- 
prentice cannot be affigned over by law, except in London by the 
cuftom. In the cafe of St. Nicholas and 5/. Peter's Ipfwich, where 
a boy was bound under the 43 Eliz. for four years and ferved 
them, the cdurt held he gained a fettlement. So the order of the 
two j uftices was confirmed, the pauper having gained a fettlement, 
at Stoke Fleming, where (he laft ferved. 
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Rex verftis Gilbert. B. R. 

jr\EFENDANT was brought up by a habeas corpus^ upon Affiiiingm' 
^ the return whereof it appeared that he was committed upon "»nn'nff 
thtJlaL 9 Geo. 2. for being taken with fire arms in company with pardone?br 
feveral other perfons felonioufly aflembled, aiding and affifting the ftat. 
in the clandeltine running of goods ; Mr. Smythe moved that he *^ ^^* *• 
might be admitted to bail, as being pardoned by the Jtat. iSGeo. 2* 
But per curiam — This offence is not pardoned by the (latute> 
and the defendant, if he, thinks proper, may upon his trial plead 
the (latme ; but as at prefent advifed, We think this crime is not 
pardoned by the i;8 Geo, 2. fo the.prifoner was remanded, 

Simmons verfus Parmenter & al. B. R. 

/^ASE upon a joint bill of exchange, one defendant is outlawed, vrhert the 
^ and the plaintiff declares againil the oth^et fetting forth the- deftndaat 
outlawry ; the defendant craves oyer of the original writ and g"cn^hlm 
record of outlawry thereupon, and then pleads nul tie! record, of a record 
without inferting the oyer which he had craved and had ; the ^*^''^^ '» ^^ 
\\z\nt\W replies quod iahtur tale recordum, and after the paper- deciaJatiJn 
book was made up, it was moved by Serjeant Wynne and others he need not 
on the behalf of the plaintiff, that the defendant might be db- f«^ '^\ ^^^^ 
liged to infert the oyer (wKidh he had craved) in the paper-book. *" *^ ^ "' 
But per curiam -^Such a motion was never known ; and if the 
plaintiff has a mind to fet forth the oyer or record of outlawry, 
he may do. it in his replication ; for the party who has had oyer 
may do as he pleafes, whether he will fet it forth in his plea or 
not; fo the plaintiff then moved for leave to amend his repli- 
cation, by inferting the record of the outlawry, which was 
granted upon payment of cofts. 

Cited iLtttiv. 1695* and 2 Barries 266. Weavers* Co. v. Ware, 
I Barnes, Spinhs v. Bitdy 66. . - 

Note; When oyer of a bond is demanded, the defendant when 
he comes to plead, fcldom fets forth the whole bond, but only, 
the obligation or condition, or fo much thereof as makes for his 
purpofc. 
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Cooke verfus Berry. B. R. 

ASSUMPSIT upon a promiflbry note; defendant pleaded 
-^ that the plainti^ accepted of fome chefts of tea in fatisfaftion, 
upon which iflue was joined, and there was a verdift for the de- 
fendant ; It was now moved on behalf of the plaintiff by Sir John 
Strange and Mr. CrowU for a new trial, upon an affidavit that 
the plaintiff t9ok this to be a (ham plea, and that he had a letter 
under the defendant's own hand, wherein it appears the defend- 
ant had difpofed of the tea to another perfon, and wherein the- 
llefendant fays he will pay the plaintiff his money due upon the 
note, which letter the plaintiff did not produce at the trial, think- 
ing the plea was a iliam, and that the defendant could-not poiBbfy 
prove it. 

But per curiam — New trials are never granted upon the motion 
of a party, where it appears he might have produced and given 
material evidence at the trial if it had not been his own default, 
becaute it would tend to introduce perjury, and there would never 
be an end of caufes if once a door was opened to this. Suppofe in 
Tifcire facias upon a judgment, the defendant has a releafe, he 
is fummoned, and has an opportunity of pleading it, and does 
not, he (hall never have an audita querela ; this is a very (Irong 
cafe at bar, for the plaintiff has notice of the defence of the de- 
fendant in his plea, and ought to have come prepared to falfify it 
at the trial. And Dennifon J« faid, he remembered a cafe of a 
horfe plea, where the defendant pleaded he gave the plaintiff a 
horfe in fatisfa£tion \ plaintiff looked upon it as a hoife (or iliam} 
plea indeed, but the defendant at the trial proved it a true plea. 
Rule to (hew caufe why there (hould not be a new trial was 
difcharged. 
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Barlow verfus Evans. B. R. 

qCIRE facias againft bail upon a writ of error of a judgment in 
. *^ the Common Pleas for certain damages, fetting forth that A» 
recovered againft B. certain damages, and that the defendant 
bound himfelf in a recognizance in 193 /. to be levied upon his 
-lands and chattels, in cafe the plaintiff in error did not profccute 
his writ of error with effcft ; then the fcirf facias commands the 
(heriff to give notice to the defend|int (the bail) to (hew caufe why 
the plaintiff (liould not have execution of the damages afore/aid^ 
according to the form. of the recognizance aforefaid; the defend- 
ant demurs, and (hews for fpecial caufe that the word damages 
aforefaid is wrong, and that it ought to be debt aforcfaid 5 the 
, plaintiff joins in demurier. 

JFsrd 
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• Ford for the defendant infifted, that a fcire facias is a new 
aflion and in the nature of a declaration. i.In/i. 290. b. And ' 
that if an a£tion had been brought upon the recognizance it mud 
have been debt ; and here the demand is not of damages and cods 
in the original zOtioUj but of the fpecific fum of 193/. entered 
into by tlie recognizance, and fo prayed judgment that the fcirg 
facias might be quafhed. 

Luke Robinfon for the plaintiff infifted it is well enough, for 
the fcire facias is for the defendant to (hew caufe why the plaintiff 
fhould not have executioD of the damages aforefaid, according to 
the form rf the recognizance aforefaid^ and the word damages may 
be confidered only furplufage. 

But per curiant-^This is upon a fpecial demurrer, and the 
particular defe£k in the writ is pointed out, which the plaintiff 
might hare amended 5 it ought to have been to (hew caufe why 
the plaintiff (hould not have execution of the faid debt of 193/. 
according to the form of the recognizance aforefaid •, and no cafe 
has been cited to (hew that wherever a defeft has been pointed 
out by a demurrer, that the court have confidered fuch fault a 
furplu(age, and they faid they thought it was not furplufage. 
Judgment that the writ be quaChed, 

Douglas verfus HalU B. R. In Erron 

^RESPASS, affault, and battery in the C. B. Not guilty, Quo'i cum 

* vcrdidi and judgment there for the plaintiff below. Error is •" trefpafs 
brought, and upon the common errors affigned, it isobjeded for ^^"r a^w-^ 
the plaintiff in error that there are two counts in the declaration, d'ft and 
and both of them are by way of recital with a quodctnn^ &c. which ^^^^' ^ c. B. 
is error, and cited by Mx^Stracey^ 2 Lev. 206. 2 BulJ}. 206. 2 Sho* 2 Salk. 636. 
27. 295. 447. and Norman v. George^ HiL 4 Geo, 2, which was 
trefpafs, alTault, and battery in C B. and error after a verdidl 

for the plaintiff below, and was the very fame point as now at 
the bar, and he faid he was informed the judgment was reverfcd. 

Draper Serjeant on the other fide admitted all the old cafes to 
be as cited, but infifted that of late it had been other wife re- 
folvcd, and that the count might be made good by the writ which 
is fet out in the declaration, and is affirmative ; and to (hew 
that counts in trefpafs are helped by the writ- part of the decla« 
ration cited i Sid. 187. and Frank/yn v. Reeve ^ B. R. Mich, 
ierm^ 9 Geo, 2. error of a judgment from the C. B, in trefpafs, 
where after the fitting out the writ in the declaration the plaintiff 
counted for taking and carrying away divers loads of dung and foil, 

H z without 
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wlthcmt faying of Ms the /did plainttff*Sy and the court held it 
Was made good by the writ- part of the declaration. 

Lee C. J.— The cafe of Uormdn and George wsfs the very fame 
^ i» this, but what judgment was given I cannot fay, or whether 
toy : but as at prefent advifed I think this declaration is Well 
enough ; it fets forth the writ, that the ddfend^c was attached 
to anfwer the plaintiff of a plea of trefpafs, wherefore with force 
sind arms, l^c. and then the declaration upon that writ is quod 
eunty &c. the writ and count may be confidered as one, and I 
think the quare vi fa* armis in the beginning i? a fufficient aver- 
ftient. I Sid. 150. 187, 1 Lutw. 1509. Cro, Elm. 18 J. 198. 
to (hew that the writ and count are one : upoh the whole, I 
think the quod cum is helped by the quare vi iff armis, &c. I do 
iiot indeed remembcir any Cafe in this court by bill where this 
fault has been helped. 

Wright J. inclined to the fame opinion, and faid, that by the 
Hbte he had of Norman and George, no judgment was ever given 
in it. 

Dennifin J.— I am glad the court is inclined to get over thi» 
objeAion ; I heard the cafe of Norman and Greorge fpoken to^ 
and the difficulty with the court was, that where any thing is 
obje£):ed as a variance between the count and the writ upon a writ 
of error, they thought they could not take notice of it without 
the writ was brought hither $ this ftuck with them at that time. 
Where the writ is fet out in the declaration in C. B. it dial! be 
taken to be as fet out, 2 Vent. 153. 2 Lutw. 1 180. The pre- 
fent cafe in ihort \^ this, that the defendant was attached to 
anfwer why he afiaulted the plaintiff, then he counts upon the 
writ with a quod cum, &c. 1 think we may rejcft the quod cum 
as furplufage, and why fhould we not do it as^ well a« where a 
man's name is miftaken ? it may be called a variance, but I think 
it is a very immaterial one after the merits are tried. Perhaps 
it might have been bad if the defendant had demurred to it, but 
I am much' inclined to think it well enough upon a writ of erroir 
after a vcrdi£t. 

To be fpoken to again. 

, But I fuppofe It was never fpoken to again^ the plaintiff vi 
error feeing the court incline againft him. 




Oufton v^r/us Hebden. E. R, Iq Prohibition. 

RULE to (hew caufc why a prohibition fliould not go to the Prohibition, 
court of Admiralty; the defendant Hehd^n being ^ part- Wl»«« there 
ovncr of the (hip ScarbrS^ procured a warr^pt frpm tl^ Adrai- p.rt^Tneri 
raltjr and arrefted her in port. ofafhip,th« 

owners of 

The fuggcftioo for a prohibition fets forth the proceedings in ftarcsmay 
the Admiralty, ftates the libel, which isj (bat fhis (hip was built arreft the, 
at ScarbrS, that the byilder fold one third part of her in fxxteen ^jj^J^,'^* 
parts, retaining the other two thirds of her to himfelf, that the and wmpS 
whole fliip is vorth about 500/. that the builder mortgaged his . a rxurity t> 
two thirds, and died, apd that his widow and reprefentative fold j^c^j^er**^ 
the fame abfolutely to Ou/lon, who is now the mailer as well as before they 
owner of two thirds : that this fale to Oujfon was made without fl»fH be per. 
the confent of the other part-owners, and without any fecurity JJ^j"['at^\^| 
given to them by Oufion ; that he being mafter and chief part- of port. 
owner, infifted upon going a voyage againft; the will of the other 
part-owners ; that he refufed to pay them for their (hares, (they 
defirlng not ro continue any longer part-owners with him,) or tp 
fell the (hip and diftribute the money among them in propor- 
tion ; and then the libel concludes praying (he (hip may be fold, 
or that they may have fucb other remedy as may be thought 
proper by the Admiralty* 

Ou^on in his anfwer to the libel fays, that Hebden^s (hare is 
not worth more than 50 /,; that the other parts are worth 450 /. ; 
that the other part-rowners agreed to his {Qufton^s) purchafe, and 
did not inCft upon his giving fecurity before the inflitution of 
the fait in the Admiralty ; and then he fays, that there is no 
fuch ufage as fet forth in the libel for the court of Admiralty t^ 
fell the &ip, and fays that he inQded the (hip (hould go the. 
voyage, and it is fuggeded for a prohibition that the admiral 
has no jurifdi£tion in port. 

Doftor Straban againft a prohibition— The fi^it in th€^ Admi- 
ralty is inllituted againft the (hip and not the perfon, and it i& 
clear the admiral has jurifdidion in this cafe from many autho«* 
ritieg •, from the laws oiOlerdn made in that ifland by Richard i* 
when he came from the holy land, Prynn \%\* and he cited 
fiat. 4 Ann. c* id. as to feaman's wages \ and feyeral orders of 
council, vi*. of 14 Dtcember 1644, ^^^ ^" March 166^^ and 
an agreement between all the judges of Engfand and the |udg^ 
of tlw Admiralty of 18 February 1632, which was confirmed bj 
the king in council, and ordered to be regiftereji amoQg their 
Wders, a copy whereof is in Pryvn* 

Bj Scricaat 
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Serjeant Bootle of the fame fide — ^The defendant being a part- 
owner is in the nature of a tenant in comnaon, and there is no 
remedy for one tenant in common againft another at comm6n 
law for difpofing of the whole fhip, and fo is i Lev. 29. 
Lit. fee, 323. T. Raym, 15. And where there is no remedy 
at law, this court will not grant a prohibition to the Admi- 
ralty. Vide I Roll. Abr. 530. C. pi. 3. i Ld. Raym. 223. 
Fitzgib. 1^2, 

Poole of the fame fide— This is not a common law^ qucftion 
touching property, for the refpeftive (hares of the owners arc 
admitted upon the face of the pleadings \ but the queftion is 
concerning the exercife of property, and as this is a matter for 
which no remedy can be had at common law, this court will 
not grant a prohibition ; courts of law can iffuc- no procefs to 
prohibit wafte, and do not take cognizance thereof until after it 
is done. To (hew this fuit is properly inftituted. Shin. 230. 
And there is no want of jurifdiftion, nor of a proper trial in the 
Admiralty, and the fuit there is iti rem and not in ferfonam. 

' Sir Thomas Bootle for a prohibition — ^This whole tranfadion 
appears to be at Scarbro^ from whence the pais mzy come, and it 
is univerfally laid down in our books, that the Admiralty has no 
jurifdiftion of matters done at land, whether here, or beyond 
•iea, and if a contrail be agreed lipon at fea, and fcakd and 
finiihed at land, it is the fame as if the whole had been made at 
land } they pray to have the, (hip fold, the moft that canbe done 
is only to oblige Ottjlon to give fecurlty, 

Lee C. J. — Arc you willing to give fecurity ? 

Sir T, Bootle^r^'Wc milft take it as it appears upon the libel, 
which contains more than the Admiralty has jurifdiftion of, viz. 
it prays a fale of the fliip ; the cafes cited by the doftor only 
die w that the Admiralty has jurifdiftion concerning the laying 
of (hips in port, and injuries done to one another in port by layr 
ing too near, ^c. feaman's wages, ^c. but even in cafes of 
wages, if they are not in the common way, but by fpecial con- 
traft at land, the Admiralty has no jurifdiftion. As to the 
orders of council, this court never did, nor ever will take notice 
t>f them, they are of no authority at all to a court or a jury, and 
I hope never will reach the jurifdiftion of this court j and as to 
the agreement between the Judges and the Admiralty, thai is of 
no authority at all. It is objedied that a part-owner has no re- 
medy at law againft another, in anfwer. Cartb.- 26. Lord Hok 
was clear of opinion that one part-owner may have a (peciai 
-action againft another for hindering him to go out with the fliip. 
Vide I Ld. Raym. 225. , • 
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Mr. A> Fawles of the fame fide — The original jurifdiQion of 
the Admiralty, is either by the connivance or permifEon of the 
comrnon law courts. The ftatutes of Ricb, 2. and //. 4. are 
only in afErmance of the common law, and to prevent the great 
power the Admiralty' had pot by the laws of Oieron ; and the 
true rcafon for their jurifdi£lion in matters done at fea, is becaufe 
W jury can come from thence ; for if the matter arife in any 
place from whence the pais can come, the common law will not 
fuffer the fubjeft to be drawn ad aliud examen ; and this is the 
true touchftone to try whether the Admiralty has jurifdiflion. 
12 Rep. 129. RolL Mr, 531. Owen 122. BrownL 37, 
2 RolL Rep. 413. It appears Hebden^ at Scarbro^ before a notary 
public protefted againft Ouflotiy or any other perfon's navigating - • 

the (hip out of the port of Scarbro^ by the 4th article of the libel; 
from whence the pais may come ; and in cafes between man and 
roan the Admiralty has no jurifdi£lion. Cro. Ja. More 89 !• 
zRep.^g. Mo.gi6. 

Whether the court of Admiralty can compel fecurity to be 
given in this cafe has been vexata quajlioy and that they cannot, • . 
fee Hard. 473. Carth. 26. 6 Mod. 162. Though the Admi-, 
ralty has no jurifdiQion, yet a remedy may be had in the Hall ; , 
for in the cafe of Cobb and Majlers in Chancery, before Mr. 
Juftice Parker, who fat for the Chancellor, it was decreed that 
the greater part-owners (hould hot navigate the fliip until fecurity^ 
given to the others. Mr. Hume and Mr. Lawfon were both of 
counfei in that caufe. But fuppofe the Admiralty has a jurifdic- 
tlon to compel a fecurity, yet there is no fuch thing prayed in 
the libel, which is only to fell the (hip ; and I humbly infill there 
is no court whatever can compel any man to part with his pro- . - 
perty againft his will. 

Lee C. J.-?— Generally fpeaking, the court of Admiralty has 
BO jurlfdidion of matters or contradls done or made at land 5 but 
this particular caCe muft be determined upon the whole cafe as. 
it appears upon the pleadings. Now the libel concludes with pray- 
ing that the (hip may be fold, ^c. or that the party libelling may 
have fuch other remedy as that court Jball think proper. I have no 
doubt but the Admiralty has a power in this cafe to compel a 
fecurity, for this is a proceeding in rem and not in perfonam ; and 
this jurifdidiion has been allowed to that court for the public 
good, as is confirmed b]f the cafe cited from Fitzgii. where it is * ' 

faid that courts of law have allowed it. Indeed the Admiralty 
has no jurifdi^ion to compel a fale, and if they fhould do that^ 
you might have a prohibition after fentcnce, or we may grant a 
prohibition againft feUing, or compelling the party to fell, or to 
feuy.the (hares of the others ; which was agreed to per totam cu*^ 
rianif and the rule as to thatwzs made abfolute ; but as to com« 
pdling a fecurity to be given, the rule was difghar^cdL 

H4 
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Johnfon wrfus Bridgwater. B. R* 

A fmall ^ H E bill oiMiddlefex was returnable on Friiaj next after the 

thc^tit of - '"^^'^^^ °^ ^^® ^^^y 2r/w/y The plaintiff's attorney dc» 

the dcdara- Hvcred a declaration to the defendant'is attorney, intitled of 9>w//; 

tion not a term, in the 1 9th year of King George 2. which the defendant's 

"fi^d^^thc ^*' ^♦^^'^"cy at the fame time told him was wrong, and ought to be 

judgment. Trinity term, in the i8th and 19th years of the king, (for the 

and the roll effoin-day was in 'the 1 8th year, and all the reft of the term in the 

likhu* 19th,) and defired him to make it right, which he refufed to do, 

and proceeded to judgment for want of a plea. And now Ford 

moved to fet afide the judgment, infifting that there was nofuch 

term as Trinity term in the 19th year, and faid the like thing 

happened about the 7th year ot the prefent king; and Lord Hard- 

. wicke faid, it ought to be ftyled Trinity term, in the 7th and 8di 

years of the king. The court agreed it was Trinity term, the 

17th and 1 8th years of the king, and faid if the rule was right it 

would be welj enough ; and the Mafter in court faying, that many 

declarations in this term were intitled in the 19th year, they 

thought it was too much to fet a(ide the judgment for this fmall 

miftake, becaufe it might afFe£t many other cafes, and be of 

great public inconvenience to many plaintiffs ; and difcharged the 

rule to fliew caufc. 

Behema ver/iij James. B. R. 

C^py of pro- A COPY of a latitat was ferved upon the defendant, without his 
**• V*^'^ name to the notice at the bottom of the copy i and it .wa3 

TefenTaVt'? ^ovcd by Mr. Htfjpy to quafh the latitatf which vr^s done per tot. 
name to ths cur.i and they faul it had been often fo ruled* and that tiicjhi, 
bDtto**[^^* S Geo. 2. exprefsly requires it. fawcet for the plaintiff pppofed 
k^j.°'* itftrongly. 

Smith verfus Davies. B. R, 

A freeiioider 'Tp H E lord of the manor of TootSam in. Sujex brings this cjcSt^r 
rui^foh? * *^^"^ ^^^ lands, claiming them as copyhold. The defendant 

ipea the" ^ ^ freeholder jn the manor, and claims the lands in queilion as 
rolls of the freehold ; and the defendant moved for a rule to infpefl; the 
between ^<^."^^ ^olls of thcmanor ; but it was rchifed /i^r rftrrww, and they 
himfcifand ^»*d, ftTch a rule was never heard ofj the plaintiff is not 
touchb ^^^^g^l^ 'o affift the defendant to make out his title } and Lee C. J, 
eopyhoil" ^^*^.» '^^^ churchwardens, in a cafe lately, were refvifcd tp infp^ft 
parilh books, where they themfelvcs were parties* 
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Gulliver ver/us Wickett. B. Rt * 

THIS was an eje^Iment, upon the trial whereof this cafe was VevUkt9M 
made for the opinion of the cqurt, ***•'<* *« 

* ▼entre ft 

xnere, wfaert 
Rotirt Waith being fcifcd of lands in fee, by his will of the 8th ^^ ^^^ 
of December 1686 devifed the whole to his wife Katharine for her c^dft^n^fc ^ 
life, and after her death to fuch child as (he was then fuppofed ^^ what 
to be enfeint with, and to the heirs of fuch child for ever, pro- ^^^^,^^^ 
vided that if fuch child as (hall happen to be born (hall die be- a^3 wte 
fore the age of twenty-one years, leaving no iffue of its body, of limiu-p 
the reverfion of one third of the faid lands (hould go to his wife **?"» *"* 
and her heirs, one third to his fifter Elizabeth and her heirs, and good' exKv 
the other third to his fifter ^nn and her heirs. tory devife. 

The teftator died foon afterwards, leaving his wife, who was 
not with child nor ever had one, and three fifters, Elizabeth^ 
Ann^ and Mary, his heirs at law, to the laft of whom he only 
gave a legacy of five pounds. The leiTor of the plaintiff claims 
under the wife and two fifters Elizabeth and Aan^ and the de<» 
fendant claims under the other fifter Mary. 

The principal queftion for the confideration of the court is, 
w^iether the devife over to Kathariaey Elizabeth^ and Ann be a 
^ood devife or not ^ for if it is good, then judgment muft be for 
die plaintiff; if not good, then one-third defcended to Mary^ and 
it will be for the defendant. 

This cafe was folemnly argued by Mr. Commyns for the plain- . 
tiff, and Serjeant Skinner for the defendant, HiL if Geo. 2. and 
by Mr. Ford for the plaintiff, and Bootle for the defendant, Trin. 
t% (9* 19 Geo. 2.; and in this term Lee C J. delivered the 
opinioa of the whole court for the plaintiff* 
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Lee C. J.— The intention of the teftator upon the face of this 
will is very plain and clear, and therefore it ought to be fulfilled 
if bylaw it can. The devife to Katharine for life, with remain- 
der to fuch child as my wife is enfeint with in fee, we are of 
opinion is a good contingent remainder to a fuppofed child in 
'ventre fa mere ; and if there had been no devife to the wife for 
life, the devife to the child in ventre fa mere^ being in futuro^ 
would have been a good executory devife \ but as in the prcfent 
cafe the devife to the child in ventre fa mere is after a freehold 
to the wife, it is certainly a good contingent remainder. 
&alk. 229. Cro. Jac. 590. 2 Saunders 388. Bridgman 3. 
The devife being to. the child and its heirg, if the will Had ftop- 
. ped there it would have been an abfolute fee, but the provifo 
which follows has contraded it, and made it a fee-fimple con« 
ditionak 

J Vent. 102. But it is objcQed, that the provifo is a condition precedent, 
^^\ 57°' and that the birth of a child is a condition precedent ; but wc arc . 
of opinion that the devife to the child is a limitation of a re- 
mainder. 1 Vern, 304. Pollex. 72. 3 Ktb, 122. 2 Lev, 21. 

1 Vent. 229. Page and Hayward, Trin, 4 jlnna s and bj 
Holt G.J. — The word condition is to be confidered as a limit- , 
ation, whereby^ it appears that it may be confidered aa a limitation 

. either where the devife is in tail or in fee. 

Then it is further objefted, that though it is now fettled that 
a devife to a child in ventre fa mere may be good ab initio^ and 
take effeft when fuch child comes into life, yet where it appears 
- afterwards that no fuch child ever was in rerum natura^ the devife 
becomes void ex poftfaBo. But in anfwer to this it muft be ob- 
ferved, that no cafe has been cited to fupport this, nor is there 
any reafon for this difference, for we arc of opinion, that whether 
the limitatibn to the child never took eflPefl, or whether it did, 
and was determined, is the fame things as appears by the cafes 
cited I Leon, 297. 2 Leon, As the remainder to the child never 
could take place, the next devife over muft take efFc£l, Dyer ^oo. 

2 Vern. 723. For taking the provifo to be a limit.jtion, and not 
a condition precedent, thefe cafes amount to a full anfwer § and 
therefore we are all of opinion, 

•Note i The That the true conftruftion of this will is, that here is a good 

Chief Juf-. devife to the wife for life, with remainder to the child incontin* 

timcs^caacd g^^^Y ^^ f^^> ^'^^^ ^ devife over *, which we hold a good executory 

this devife devile, as it is to commence within 2 1 years after a life in being ; 

overexeco- jmj jf jj^^ contingency of a child never happen, then the laft *- 

f^cttmcf remainder to take effeft upon the death of the wife, and the 

he called it a remainder (in delivering the opinion of the court); fo that it feeau to me aoceiuiiv 
whether they dece;mbed it an e];ccutory dsvifc q: a coniineent reonalndQc. 

number 
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number of contingencies are not material, if they are all to hap-r 
pen within a life in being, or a reafonable time afterwards* 
Judgment for the plaintiff. 

Andrews v. Fulhamy Trift, 1 1 Geo. 2. B. R.. The fame quef* 
tlon was determined with regard to leafehold lands to be a good 
remainder in thirds; and in HiL 1742, in C. B,^ three judges 
in court, the fame cafe between Roe and Wickettf held, that the 
devifc over was a remainder depending upon a contingency 
which never happened, and therefore never could take effe£l j 
cited per Serjeant Skinner arguendo s contra the prefent deter- 
«iination. 

The Mayor, Ejr. of Northampton verfus^zx^. B. R^ 

'THIS is trefpafs for breaking and entering jthe plaintifPs clofe iStra.123^ 
-* called the Butcher-row in the town of Northampton^ and ^^" 
'^reSing a ftall there for a certain fpace of time ; the defendant ^iulSne a 
by leave of the court pleaded three feveral pleas ; i^, The ge, ftaii in a 
ncral iflue to the whole ; idly^ As to breaking and entering the fyHf''*"* 
faid clofe, erefling a ftall there, and permitting it to remain for Xi^^i^ fo/ 
the fpace of twenty hours ; he pleads, that the faid place where that purpofo 
the trefpafs is fuppofed to be done, is as well called by the name ^^^ ^\ 
of A. as by Butcher-rowy and lies within the town of Northr fonTother'* 
^mptoriy which is a burrough by prefcrlption, and that time out wife trefpafs 
of mind there has been a public market there for buying and ^^*'' 
felling, isfc. ; and fays there has been a cuftom time out of mind, 
for every butcher, being a freeman of the town, to ere£l a ftall 
in the faid place to expofe his fle(h to fale without paying for the 
fame, and avers that he is a freeman and a butcher, and juftifies 
entering the faid place, (being on a Saturday^ which was the 
market-day,) and erefting a ftall for expofing his flefti to fale, as 
it was lawful for him to do, which he fays is the fame trefpafs 
mentioned in the declaration. 3^//y, He pleads, that as to pla- 
cing the ftall there, and permitting it to remain 20 hours, that 
the town of Northampton is an ancient town, and that the locus 
Jft quo is within the faid town ; that there is a public market 
holden every Saturday in the locus in quo for felling, of butcher'^ 
meat, that he therefore entered the fame place where the market 
was kept, with his meat, to fell the fame, and ere£ied a ftall for 
expo(iug his meat to fale in the faid open market, and laid his 
meat upon the ftall for felling it, which ftall he fays was n(^- 
cefiary for him for the.expoGng his meat to fale, as it was lawfiil 
for him to do, which is the fame trefpafs, i^t:. 

As to the 2d plea the plaintiff replies with a pfotejlandoy and 
(raverfes the cuftom. 

As 
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As to the *3d plea, the plaintiff replies with a like proujland^^ 
admits Northampton is an ancient town, that the hcus in quo U 
within it> and that a market is held there on every Saturday^ an4 
fays that the corporation is fcfifed in fee of the faid clofe ia 
which, Wc. and of the faid market, and that the defendant, 
without the liccnfe or confent of the plaintiff, and of his own 
wrong, entered and ere£led the ftall. 

Defendant rejoins to the replication to the 2d plea, and takes 
iffue upon the traverfe of the cuftom. 

And to the replication to the third plea there was a frivolous 
rejoinder, and thereupon a demuner by the plaintifi> who (hewed 
*for fpeci^l caufe that it does not appear that the defendant had 
any legal right to fet up a ftall in the market, nor had any leave 
fo to do from the plaintiff, who is feifed both of the foil and 
market. 

So that there were two iffues joined to the country, v/z. upon 
the Not guilty, and the cuftom, which went down to be tried, 
and a verdi£t was foi^nd for the plaintiff againft the cuftom, and 
alfo for the plaintiff upon the Not guilty. 

But as by law the defendant with leave may plead as many- 
pleas as he thinks fit, and if any of them be a good legal defence 
tot him, he mutt fucceed againft the plaintiff; or if none of the 
pleas be good, yet if plaintiff has miftaken his a£lion, he cannot 
have judgment againft the defendant ; therefore th6 defendant 
by his third plea having infifted that he had not only a right t© 
come into the market, but alfo to fet up a ftall there, it being a 
- ppblic market, the plaintifPs replication was not a good anfwer 
t<j it, as he iafifts, and therefore the demurrer was argued three 
times at the bar, wz. in Mich, term 18 Geo, 2. by Luke Robin-^ 
fin for the plaintiff, and Serjeant Draper for the defendant 5 in 
Hilary term 18 Geo, 2. by Mr. Starkey^ poftman of the Exchequer 
for the plaintiff, and Willes the king's ferjeant for the defendants 
and in Trinity term laft by Sir John Strange for the plaintiff, and 
Mr. Gundry for the defendant. I heard and noted all the three 
arguments ; the fubflance of all of them being contained in the 
laft, I ftiall only fet that down here. 

Sir John Strange for the plaintiff— -There are two principal 
queftions arife in this cafe. 

!• Whether, of common right every perfori in England may 
.come into a public market ?tnd $;re£l; a ftall there i 
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. 2. If h« cannot do it, (which I (hall ehdeavoifr to ffaew he 
cannot,) Whether an;a£tion of trefpafs is not the proper a£ltoil 
in this cafe for the piaintifis as owners of tlie foil ? 

Stallage and ptccage arc fo well known in the law, that they, 
want no definition : but if it be of common right to ere£): a fiall 
in a market, there is an end of them both : the common right 
that has ever been contended for, as to a market, has never been 
carried further than the coming into the market to expofe ^oods 
to fale 5 if any ontfo coming will have ^flall^ he muft pay tor it^ 
which \%Jlallage, arid if he breaks ih&foil it is ptccage. The right 
Jo a market, and right to the/ail^ are very different things, and 
we may belong to one man, and the other to another, znd^aJlage 
and piccage are incident to the foil ; therefore if the king grant % 
fair or ttfarket with toll certain, to orte and his heirs, to be held 
within land that is borough englifb, and the grantee dies, the heir 
at the common law (hall have ^tfair or market^ and the tollz 
the youngeft fon (hall have the piccage ^XiAjiallage with Xhtjinli 
by the cuftom. Mo. 474. 

Piccage znd /allage are very different from tolly for toll is ccr- alnft. zio. 
tain, is payable by the buyer, and not unlefs there is a fale, and 
muft be by gratit' or prefcription ; but piccage and flallage are un- 
certain, payable whether the goods on the ftall be fold or not, and 
are due of common right to the owner of the foil, even where a 
new market is held or kept ; and therefore as I infift the foil is 
no further appropriated to the ufe of the public, when a market 
is held thereon, than for liberty to any man to enter the market 
to buy and fell there, any perfon'who wants an eafement, (as a 
fall is,) muft agree with the owner of the foil for licenfe to cre£l 
one^ and if he ereds one without fuch leave, he is a trefpaffer. 

It appears 6pon this record that the plaintiffs are the owners 
of tlie foil, that the defendant ercdled a fiall thereon without 
their licenfe, for it muft be taken he had no licenfe, he not hav- 
ing pleaded anyj but however, it is averred in the replication 
that the defendant did it of his own wrong. 

If a man cannot (3x Tijfall in a market of common right, it 
follows he muft make fome compofition with the owner of the 
Joil before he can do it; for if a man ufes my foil without my 
leave, I may maintain trefpafs againft him ; and an z^ion oi debt 
will not lie, for here is no certain duty or recompence, nor win 
the plaintiff diftrain, becaufe there is no certain demand. Cafe on 
an affumpftt^ or quantum meruit will not lie, becaufe there is not 
any contraB, and thefe muft be grounded upon a promife, either 
expreffedj or fuqh as the law will imply ; and, as thi^ ^^as done 
without the plaintiff's licenfe, and of the defendant's own wrongs 
which is confeficd by tlie demurrer^ there could be no contrail. 

Stallage 
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Blount's Stallage Is a fatisfafiion to' the owner of tht /oil in a market y for 
MinAe?' thc liberty of placing ^Jiall upon it ; the plaintiff is the owner 
Boyerverbo 9^ theT^/V here, and fo has a right to fuch fatisfaflion, and there 
Ertaifagc. is no right without a remedy. If, therefore, neither debty ajfump^ 
Gloff -fi^* ^^^ qt4antt4m meruit will lie in the prefent cafe, nor the plain- 
tiff can diftrain, (as I have already (hewn,) trefpafs muft be the 
only remedy. 

I (hall now take notice of what W2|8 faid of the other fide upon 
the former argument. It was faid, i//, That as the law gives 
the defendant leave to come into the market to fell his goods, it 
will alfo give him every thing neceflary for the convenicncy of 
felling and expofing them to fale \ and that it appears upon this 
record that 2^ pall was neceffary for the defendant in (he market. 

In anfwer to this^ it muft be admitted, that every perfon may 
come and bring with him to the market his goods to fell, but if 
he wants ^ny conveniencies there^ as a ftall of lefs or greater di- 
• ' menfions, he muft agree with the o^yner of the foil for ityfor if 

it were otherwife, there would be nothing but ftrife and confu- 
fion, inftead of peace in the market^ and the (Irongefl; hand would 
cngrofs the \2x^t,^J1all^ and a few perfons might take up tlic 
greateft part of the fpacc in the market^ and the owner of th^foil 
have no adequate fatisfaction : and as to ^Jtall being abfolutely 
iiecelTary for a butcher, he may have his, meat carried about the 
market in bafkets, which would be as convenient to the public as 
if he had a ftall, which can only be for his own fingle convenU 
ency or eafement. 

The cafe oT the {\% carpenters, 8 Rep, was cited for the de- 
fendant, but is an authority for. the plaintiff, for it proves that 
where one enters the freehold of another under a licenfe or legal 
authority, and afterwards abqfes that licenfe or authority, he 
thereby becomes a trefpaffer ah initio. Where a man has a right 
of common^ and xhtjoil happens to be fo overflowed that he can- 
. not enjoy it without digging trenches to drain it, yet if he does 
dig trenches to drain it, the owner of theyc>/7may bring trefpafs. 
I Sid. 251. 

Another objeftion was, that // being a public market, the fail 
was dedicated to the public ufe ; in anfwer to this, I admit that 
* no man can be a trefpaffer for coming into thc market, the foil 
being dedicated for that particular purpofe of a market ; but if a 
man breaks the foil (as has been admitted on the former argu- 
ment by Serjeant IVilles) he becomes a trefpaffer, and fo he is 
(as I infift) if he erefts a ftall without the licenfe of the owner 
of the foil. In the cafe of Sir John Lade v. Siepherd^ HtL 8 Geo. 2. 
in an aftion of trefpafs quam clauf urn f regit y upon Not guilty a cafe 
vas made for the opinion .of the courts which ftated that the 

' loins 
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locus in quoy &c. was formerly the property of the plaintiff; that 
be, fome years ago, built houfes and a ftreet upon it, and that 
part of the faid place near the houfes had, ^ver (ince, been ufed 
as an highway ; that the defendant was owner of the lands join- 
ing to this highway, which was only parted by a ditch ; that 
the defendant laid a plank over this ditch by way of bridge, one 
end whereof refted upon his own ground, and the other upon 
the plaintiff's,. w&V^ was now an highway 5 upon the argument 
of this cafe it was very (longly infixed, that the plaintiff having 
made this an highway, the foil was dedicated to the public^ and ■ 

he could not now maintain trefpafs for thus laying the end of a 
plank upon it (but whether the defendant might be liable to an 
indiftment for it, was another matter). Lord Hardnvlcke and 
the whole court were of opinion, and faid, " That although it 
** was certainly a dedication o( the /oil to the ufe of the public, 
." fo far as the public might have occafion to pafs and repafs along 
" this ftreet or highway, yet that (he plaintiff had not abfolutely 
" parted with the property of the foil ^ and to all other purpofes, 
" except the right of paifage to the public^ it, is ftjll the plaintiff's 
" fiilf and this was an eafement to the defendant, and if he will 
** have it he muft agree with the plaintiff for it :" and pertotam 
curiam^ ** Trefpafs well lies, and judgment was given for the 
** plaintiff." This is the cafe of the owner of the foil ; but in 
2 Roll. Abr, 549. H. p. i. he that has only the herbage of a 
forell or clofe may have trefpafs, as well as he who hath the land. 
Every man muft keep himfelf within his own privileges i for if ^ 
man bring his Cattle upon the common with an intent to agree 
for them there, and having driven them thither, finds the common 
not yet fit, he becomes thereby a trefpifler notwithftanding he 
drives the cattle away again immediately, and although he might 
lawfully go himfelf to fee if the common was fitting, r RolL 
^^*^ 406. pL 7. 

It was alfo objefted^ thatif the defendant cannot fet up a^^//, 
it will be putting it in the plaintiff's power to deprive him of the 
benefit of the marhty which every man in England has a right 
to come into, to fell his goods, and this would be a public in- 
convenience. In anfwer to this I would mention the cafe of 
coal-mines in the north, where if the owner of the mines wants 
to have a way over his neighbour's grounds, (thdugh coal min^s 
be for the public benefit,) yet he muft agree for it with him over 
whofc ground he would.pafs, though it be never fo poor and 
barren; the owners of coal-mines have often made attempts 
(fome. in parliament) to break through thefe ivay-^leavesy but 
they never could prevail ; for it is but reafonable, if my neigh- 
, boar happens to find coals clofe by my lands, which makes his 
cftate of twenty times the value it was before, if he will have a 
way bVcr my ground, which is of infinite benefit to him, that I 
ihoold have fome recompence i for .though my ground may Qot 

he 
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be worth 2 J. per atm. before to myfelf, yet to my neighb60r^ 
it may be worth 1000/. per ann. and if he will come over it' 
without my licenfe, my only remedy is tr^fpafi. 

Du Prefn^% definition of a ftall wa^ mentioned before by Sfcr* 
jeant Willes^ that it was a ftation or place, ts^c, and thst though 
% man might come to z market ^ yet if he could not have ^Lfiatiort 
tt place to put hit wares upon, he might as well not have th^ 
Kberty of coming into it at sdl ; to this, I admit he may have af 
Jltttionj with a bajket^ orfuch a thing; but if he will have 2ijtall^ 
ixiA take up a greater fpace of ground, he muft pay the owner 
of the ftnl for it. It was alfo objeded, that the plaintiff ought 
to have made a demand of a fum of the defendant, for Jtallage^ 
before he could maintain trefpafs in this particular cafe ; in an- 
fwer, I fabmit that it might as well be faid that in every cafe of 
a trefpafs a fatisfa£tion muft b6 demanded while the party is 
doing the trefpafs ; fo he concluded for the plaintiff. 

Argwncnt Mr. Guniry for the defendant— *The defendant has averred 
for the dc- jjja^ z flail was neceflary for him for expofing his goods to fale^ 
and this, by the demurrer, is confefTed ; it is admitted I have a 
right to come into the market and bring my goods in order to 
. fell them, and by the pleadings that zjiail is neceffary ; but it is 
faid, no nian is obliged to find or provide me a^^//, therefore 
I infift I have a right ta ereft a Jail myfelf. I (hall cndcavottr 
to anfwer Sir joAn, and (hew, 

i^, Tlnztjlallage is not due of commcn right 5 and 

^dly^ That trefpafs in this cafe is not the proper remedy* 

In order to the i/, I (hall give fome account of the origin of 
fairs, and of the nature of toll^ piccage^ zn^Jlallage. 

Fairs and markets are derived from the crown, and muft be by 
grant or prefcription ; the public have an intereft therein, and tbat 
is the reafon why no maji can have either, without licetife from 
the king ; and it is no uncommon thing in the law, for a ptffon 
to have a franchife, and yet be only con(idercd as a mere truftee 
for tht publics as in the cafe of a corporation, the grant to the 
mayor may be for the benefit of the whole town 5 markets were 
originally granted to towns for the public good^ therefore the /«iJ- 
lic good is' chiefly to be confidered. In former times thi greattfft 
part of the property of thi5 kingdom was in a few great men, 
lords of manors, cities and antient towns, aiid it was for the 
lord's benefit for people to refort to his manor, to take off and 
buy the produce of his lands ; and for the benefit of towns to 
have people come to their markets, to fupply them with fiich 
neceiTaries as (bey daily waftted. 

5 I can- 
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i cantiot find one jadtcial determination in all the books, thai 
fiallage is due of common right : that it may be due by grantor 
prefcription, I admit ; but there ia a great difierenee between what 
toay be due, sind what U ncceflarily dufc: it Would be more rea-. »lnft. 2«o. 
fonaUe to.fayj that toil is due of common, right (which nobody ^^^"^^^* 
can £ay it is) dian that ftallage is, for be that has toll ig obliged 
to keep bodcs^ and id 6q other things. In i Lutw. 15 1 8.. ftaliage 
isconfidered as a kind of toll ; and as to the cafe in Moorf o( . 
the two brothers, where the market goes to the eldeft,.and the 
foil (being hrougb engiijh) to th^ youngeft, it does not follow . 
horn that, that ftaliage is dUe of common right. If it be payable 
at all,, it muft be by ciiftom ; fee Dr. Kennetfs Pairoch^ Antlq. 
Gioffhr. verb, Stalhgiumi that ftaliage is a cuftomary rent paid in 
lairs and markets for the liberty of a ftall or ftanding ; and though 
iMnay fometimes be incident to market or fair, yet it is feparable \ 
and Hen. 2. granted ^ to the tenants^ and merchants within, 
the honour of Wailing fordf ut quieiijint de Thelonio, Stailagio, &C4 
As to the fecond point, that the defendant is not a trefpafler : 

Suppofing (for argument's fake only) that ftaliage be due as 
hecefiarily incident to.the bwiier of the foil where a market i$ 
kept, it muft be a certain duty, and not arbitrary,. therefore debt 
will lie for it, or the owner may diftrain ; and let the right to 
fbme duty be but fixed, it muft be. recoverable upon z, quantum 
tntrukf which of late years hath been fubftituted in the place of 
that afiion which was formerly called a fpecial a£lion of debt^ 
as it is called in the cafe of the fix carpenters, 8 Itep. 147. for 
the law to fay there is fomething due to the lord, and that there 
is no way to recover it, is a tntftjus vagums trcfpafs is to re- 
cover damages for a tort, Jf any fum of money be diie, this can* 
not be the proper aCtion. 

It is admitted that every man has a right to come into a mar-* 
Let with his goods to felJi and defendant has pleaded that a ftall 
is neceflary, which by the demurrer is alfo admitted, therefore 
it.follows, that every man has a right to ttt€t a ftall. If this 
were not true, itwould.be in the power of the owner of the 
foil, let the market be in. whom you will, (and it may be in an-« - 
other perfoD, as in the cafe in Mooi^^) to defeat the owner of the 
market of his profits thereof, by demanding fuch uureafonable 
fums for ftaliage as would prevent every body from coming to 
market who had any large quantity of goods to fell ; or he might 
admit and exclude whom he pleafed \ and it might be worth the 
whije of one perfon to give the lord a fum to exclude all others 
of the fame trade, which would be quite contrary to the nature 
of thf . grant of a xsxixVtt, wMqh i^ for the public good« 

Vox..!. I As 
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A» thie k^ gives a fight to every man to cfune td market to 
feu his good9> it will alfo give him the m^ans of enjoying the end 
bf his coming there. In all eafes where a man releafes Uie means 
6f coming at any thing, h^ releafes the thing itfelf ; as if a man 
brings an action upon a bond> and then releafes all afiions, he 
thereby releafes the bond* It is faid we mu& afk leave^ that is 
fiiying we have no right of coming into the market at all. If a 
/ plant be to a duke to hantj it extends to proper attendants upon 
him* The like points in 9 Rep.j^^. i Bid* 430. Bro* Imt , 
ifc/i/x, p. 8. 6 Mod* 14^. 

If the owner of the foil (hould take unreafonablc ftallage, info- 
ttluch that if ht were owner of the market it would be a for- 
; feitare thereof; yet if the foil and market were in feveral pcrfons, 
znabufer in the owner of the foil would not be a forfeiture of tht 
iimafket. A grant tb hold a market in another man's foil would 
be void : the words piccage and (tallage as well aa toll are ufed 
in all dncient grants of markets. In the cafe, of an highway 
through the ground of the lord of a manor, the lord might as 
Well fay that toUis inci^^nf for going through it, as in this 
cafe of a public market. If in the cafe of Sir Jolsn Lade (before 
cited) a ^bridge had appeared to have be6n necefiary, the law 
would have allowed it ; if there is any duty certain or uncertaioi 
It is impoQible' to recover for it in trefpafs \ and there feems to 
be no difierencc bctweeii this cafe, and /to, where if a man, 
does not pay toll, which is a certain fum, he is not a trefpafler. 
Wiglt^ V. Peachy f Ld. Rayrhii^^g. This queftion has been un- 
der the! confideration of this court before^ in PaJ^. 6 and JUL 
7 Geo. 2. ^antum meruit for ftallage, the like for tall, and 
toother count for toll and ftallage } it was ob]e£led thzt an ao 
tion of ajiimpfit yrould not lie 5 the court doubted las to toll and 
ftallage in the fame count, becaufe toll is certain, and ftallage 
uncertain, but agreed that a quantum meruit would well lie for 
ftallage. Goncluded foir the defendant. 

Jadgmbitof November 15^, in this term, Lee C. J. delivered the opinion of 
the cowt, ti^g whole court, and gave judgment for the phiutiiF. And, ifi^ 
it was refolved, that, by law, every man hag,,^of common right, 
a fiberty of coming into any public marke^fo buy and fell> with- 
ibut paying any toll, if it be not du^Jlruftom or ptefcriptiott} 
1>ut if he requiires any particulai^|||Ktent or coirveniencc, as a 
ftall in the maricet, he muft h ^j^ ne licenfe of the owner of the 
Toil for that purpofe, if thefe^,wno particular fum ^xed by the 
cuftom oTthe market for ftallage. If there, be a fixed fum or 
dutv by cuftom, that cannot be exceeded, but ftill he muft agree 
with the owner of the foil. SpeL Ghjf. verb. &aIia/^iafor, i. e. 
' ^ijlationem' {jjuodjlallum tsf botham vocant) in for is habet^ vel 

nundinis 



MicHAtLMAs Term, ig€ieo, 11. 1741. 1x5 

nundinis tntrcium v^mndandarum grati&^^mlihtjlallangic^r vet 
faciatjinem cum prapoftto [hurgi) Jecundum quod cum eo convfnire 
foterit^ Vil dabit obolum quolibet die fori. From hence, and the cafe 
in I Ld. Raym* 149. it is clear the. defendant had. no right oi 
crefiing.a ftall without making a fatisfaAion for it to the own^r 
of the foil, and this is properly called ftallag? ; if the pavement 
or foil be picked, or dug up, or broke, then it is piccage^ and 
ftallage (hall go with the foil to the youngeft fon. where it is 
borough niglijby though the market (ball defcend to the heir at; 
common law.. Moor 474. Toll can only be due by grant, cut 
torn, or prefcription ; and it was faid at the bar that (tallage 
was a toll, and fo called in fome books, as in Lutw, 1518. ; but 
then it is a tolly?// generis y and the owner of the foil is of com* 
mon right entitled to {tallage in a new ere£ted market, and the 
foil is no farther appropriated to the public ufe than that every 
man has a legal right to enter into the market to buy and felU 
Palm. 82. 2 Injl, 220, 221. I Ld. Raym, 149. The ChieC 
Juftice faid a. market might not improperly be .compared to t 
parifh church, whither all the parifhiojtiers have a right .to go to 
hear divine fervice, but have np't liberty to furni(h themfelveQ 
with pews without the appointment of the ordinary ; and the 
reafon of the law being fo, is for avoiding confu(ien and diforder 
in public meetings and afiemhlies; and that no cafe ha4 been 
cited) nor could he find any in the books, to (hew that a man» 
coming to a market, had a right to ere& a ftall without Hcenfe 
from the owner of the foil. 

Seco&dly, it was refolved, that trefpafs was the proper aflioii 
in the prefent cafe, and that neither debt nor affumpftt would lie^ 
nor could the owner of the foil diftrain, becaulc there is not any 
certain fixed fum or duty^ or contra^ exprefs or implied ; thi$ 
is not a nonfeafance but a misfeafance, and is fomething like 
the cafe of the fix carpenters, where if a perfon enters lawfully, 
and afterwards mi(bchaves, he becomes, a trefpafier ab sniti$, 
^Rep, 146. 2 Rol. Abr. 561. C. I. Judgment for the plaintiff. 

Alcorn Executor vcrfus Weftbrook. B# Ri 

CPECIAL action upon the cafe ; the declaration fets forth, that Special ac- 
^ whereas the plaintiff's teftator Manby delivered to the de- [|^^°^"P°^ 
fcndant a certain writing obligatory, whereby one Lord Vifcount uj^*a p^. 
Gffv^ became bound to him in 300/., te'r. he the defendant, mife to de- 
epen pay pvent oF 22/. by the faid Manby to him, promifed to {j^^j",^/^^ 
redeliver the faid bond to Manby upon requeft ; and that the upon^pjy! 
iWendant, notwithftanding he was requefted, did not deliver men^ofmo- 
the bond to the hid Manby in his life-time, nor to the plaintiff ^^^J^^^^' 
Cnce his death, to the plaintiff's damage. The defendant pleads defendant. 

Breach afligned, that defendant refufed to deliver up the bond, and held well enough, although it Is 
not laid that ihe money was paid or tendered, U Jwviog bOiJX proved at the trial that the money ym 
tendcxed and refufed. 
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fion ajfum^tty and upon the trial at Guildhall before Lee C. J. 
the evidence to fupport tfie plaintifF's cafe was, that Manbj de- 
polited this bond in the hands of the defendant as a pledge or 
fecurity for the payment of 22 /. (together with another fecurity) 
that Manhy tendered the 22 /. to the defendant, and demanded 
the bond of him, which he refufed to deliver ; and it was ob- 
^^fand^** j^^^^ ^^^ ^^ defendant at the trial that the evidence doth not 
agree with the plaintiff's cafe, for it is not laid in the declaration 
that Manby either paid the 22/. to the defendant, or tendered 
the money to him, and he refufed it ; and, 2J/y, that the bond 
is not rightly defcribed in the declaration, for there it is Lord 
Vifcount Gave^ whereas the bond depofited and proved to be 
demanded was entered into by Lord Vifcount Gage, 

. This was made a cafe for the opinion of the court, and was 
argued by Sir John Straffge for the plaintiff: 17?, That the evi- 
dence given fufficiently proved the plaintiff's cafe ; and he cited 
Price v. Brown at GuHdhall^ before Lord Ra^tnond^ after Hilar j 
term, 12 Geo* i. which was debt on a bond conditioned fot the 
payment of money at a fature day ; the defendant pleaded that 
after the day and before the bringing the a£lion he paid the 
principal and all intereft due thereon ; the plaintiff replied^ that 
he had not paid off all the principal and ihtereil, and thereupon 
ifllie was joined ; and it came out in evidence that he had not 
paid the whole, there having been a fmall miftakcin calculating 
theintereft; but it was at the fame time proved that the dc* 
fendant paid a fum in grofs, which was accepted by th^ plaintiff 
in full fatisfaAion of all principal and intereft due upon tha 
bond ; and though it was objefted that the defendant ought to 
have pleaded according to the truth of his cafe, viz. That he paid 
a grofs fum which the plaintiff had accepted in fatisfaftion, yet 
my Lord Raymond over-ruled the obje^ion, and faid the fub- 
ftance of the iffue was with the defendant, and he had proved his 
plea fufficiently. 

As to the 2d objecElion that it was gave in the declaration in- 
ftcad of Gage^ he argued that it was only furplufage, and might 
be rejefted, and it is Gage afterwards throughout, and the bond 
will be well enough fet out if this word Gave be left out-, the 
date of a bond need not be fet out in trover for it. Cro. Car. 262. 

Mr. Martin for tlie defendant infifted, that the plaintiff had 
mifconceivcd his aftion, and that there was no precedent of an 
ajfttmpftt to deliver up a pledge in all the books, but the proper 
a6^ion is trover or Jr//////^ (which latter is now much but of ufc, 
bccaufe of the tedious procefs as to garnifhment) ; but fupnofing 
the prefent a£lion will lie, it muft be fupported upon the loot of 
.a fpccial Agreement, and it is uniyerfally laid downi that every 
fpecial agreement muft be proved in every tittle as it is laid. 
Cro. Jae. 583. I Leon. 241. 2 Mod. 279. 2 RoL Abr. 719. 
aad many other cafes* 
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idlyi He infifted that a recovery in the prefent a£^ion upon 
this declaration cannot be pleaded in bar to another a£liQn to be 
laid properly, according to the truth of the plaintiff's calfe 5 and 
the rule for pleading recoveries in bar is well ' laid down in Sir 
fbo> Raym, 472. which is, that wherefoever the fame evidence 
will maintain both the aftions,^ there the recovery or judgment 
mone may be pleaded in bar of the other^ but oth^rwife not; 
and a bond given by one Gave^ is a different bond from thqj 
proved, which was by one Gage, 

Lee C. J. — I give no opinion, but as at prefent advlfed think 
the plaintiff is well entitled to bring this adlion in the manner 
Iw- has done, iand the evidence is fufficient to fupport it, that the 
tender and refuliil of the 22/. amounts to payment, and Manhy 
did all he could. And as to the variation of Gave inftead of 
Gage^ It is Gage in the declaration throughout afterward \ and I 
do not fee why the word Gave may. not be rejccled. 

Wright 'i,—! fhould be willing to go as far as poflfible to . 
affift the plaintiff, but this is a fpecial aftion upon the cafe, which 
ought to be laid as proved j now upon the evidence it appears . 
, that the cafe laid in the declaration was not the plaintiff's cafe, 
but the true cafe is, that Af/?«^^ borrowed of the defendant 22/. 
•nd depofited the bond in his hands as a collateral fecurity to be 
rc-delivered upon payment of the l%h and that Manby tendered 
the 22/. and defendant refufed to accept it and deliver up the 
bond 9 now if this cafe had been laid in the declaration accord- 
ing to the truth, there could have been doubt the plaintiff would 
have been entitled to recover, but the tender and refufal is made 
no part of the cafe. And as to the variation, 1 think it a very, 
material one, and difficult to be got over -, however, I defire time, 
to confider, and give no opinion at prefent^ 

Dennifon J". — If a man agrees to build for another a houfe to 
be paid for it, and afterwards builds the houfe, in this cafe he 
has two ways of declaring, either upon the original executory 
agreement as to be performed infuturo^ or upon an indebltaf of- 
fumpfit^ or quantum meruit^ when the houfe is aSually built and 
the agreement executed. In the prefent cafe as the money was 
tendered and refufed I confider it as paid ; then the promife to 
deliver up the bond rifes by operation or conftruftion of law; 
therefore, fay$ th^ plaintiff, I do not declare upon the original 
agreement, but upon the promife arifing by operation of law ; 
and as to the pqint of the variation, I think the word Gave may 
be rejeAed ; and there is fufficient evidence to prove the bond 
defcribcd in the declaration is truly the bond in queftion ; and 
it is well enough after a verdift, however it might have been 
upon a demurrer, but as there feems to be fome doubt in the 
(QUtt I giye no opinion* 
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Fofef J. inclined to be of opinion with the Chief Juftice, and 
D^nnifon for the plaintiff. 

The court took time to confider, «nd afterwards, on the 28th 
of November y this term, gave judgrtient for the plaintiff unani* 
xhoufly, that this a6lion is well laid, and the evidence fupportcd 
the cafe as laid, and that the word Gave was only furplufage. 
Savi/^i. ' Lutw. 561. P^ea ordered to be delivered to the 
plaintiff, 

Hannah Welford, Wife of John Welford, by her 
next Friend,. V(?r/Z^/ Hannah Bezeley the elder, 
Jofeph Bezeley and John Welford, Defendants, 
In Chancery at the Rolls, Decern her n, 1745. 

A mother TjANNAH Welford preferred her bill to have a fpecific per- 
to^'^vcTe? formancc of articles made upon her marriage with the dc-. 

daughter" fendant John Welford^ fetting forth that in 1 730 a treaty of mar- 
poriionupon riagc was had between the plaintiff and John Welford; and after 
doeaToTcf! ^^^^^*. nacctings thereupon by all the parties, Hannah Bezeley the 
ecutenoris defendant, and mother of the plaintiff, in coiifideration of the 
party to the intended marriage agreed to give 1000/. as a marriage portloa 
f^r/Ss her ^^'^ ^^^ plaimiff, to be laid -out as fet forth in the articles \ and. 
name as a thereupon an indenture tripartite^ dated the i8th oi July 1730, 
witneft, this was made and executed (with the privity and confent of the plain-^ 
l^emoTanf' tiff's , mother) between John Welford oi i\it f^x^ part, the^lain- 
aominwrit. tiff of the fecond part, and Jofeph Bezeley of the third part, re- 
ing to bli:4 citing that the marriage was then agreed fliortly to be had be- 
tween John Welford and the plaintiff, and that Hannah Bezeley 
the mother had agreed to advance and pay 1000/. to be laid out 
in ftock, as a. portion for the plaintiff, to the ufes therein men- 
tiontid, -in the nanie of Jefeph Bezeley^ that is to fay, to the ufc 
of the plaintiff for her life, notwithftanding her coverture, and 
^fter her death, in cafe the marriage took effect, then to her 
husband, his executors and adminiftrators ; which deed was 
executed by the plaintiff her hufband, and Jofeph Bezeley the 
truftee, but not by the mother, nor was (he a party thereto, but 
was prefcnt at th^ eicecution, and figned her nanic as a witncfs, 
to the fame. 

The mother by her anfwer admits the treaty of marriage, and 
fays, that John Welford vr^^ reprefented to be in good circum- 
ftances, and in confideration thereof (he agreed to give 1000/. 
for the plaintiff's portion,. to be fettled on her, and that this was 
all the agreement that was before t\& marriage ; {he, denies that 
the articles were made with her approbation, and fays, that at 
the time of the execution thereof (he declared' her diflike to the 
pi^tch, and was unwarily drawn in to fet her name as a vv'itnefs. 

. Tha 
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The plaintifF proved that the mother before the mfirriage de- 
dared (he would give the plaintiff* loooA with Join UTe^d as 
a portion^ and that the articles were read over at thje tin>e of the 
execution thereof in the' mother's prefence and hearing, and; 
that (he wrote lier name as. a witnefs thereunto. 

The Mafter of .the Rolls— I am very clear that the articles 
ought to be carried into execution ; and that although the mo-* 
ther did not execute them as a deed, yet furely her fetting her 
name as a wlthefs thereto is fome memorandum in writing, and 
fufficiently takes this cafe out of the flatute of frauds. TJie por-' 
tion was decreed to be placed out accordingly, with intereft 
from the marriage until this time ; and his Honour faid, that if . 
the mother had already paid the money to the hufband, and he 
had fperit it, yet {he (hould be obliged to pay it again, and muft 
take her remedy again ft him. Brown ^ Clarke^ IVilbrahanii and 
Wilfim^ for the plaintiff; Floyer^ Ncell^ and BickneU, for the dc-» 
fendants. 
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ig Geo. II. 1745'. 



Williams verfus Wills. B. R. 

^HE defendant was arrefted by virtue of z' latitat at th^ Inadedara- 
^ plaintifF's fuit, and being thereupon in cuftody of the flicriff T^^^^ntTXa 
of Devon/bire^ plaintiff declared againft him in cafe uponfeveral cuftody of 
promifes, complaining againft him, the defendant being in jcuf- thcflwriff, 
tody of the (heriff of Devon/hire^ by virtue of a writ o( latitat JJi^eja^ 
i^uing out of the court of the lord tlie king before the king him- whofe fuit 
feif, without faying at whofe fuit he was fo in cuftody. There' *»« " ^^^' 
was a general demurrer; and it was pbjedjted by ^gar S£rje;a.ntf ^'^J" ^^ 
that the declaration was bad, not faying at whofe fuit the defend- 5 w. u M. 
ant was in cuftody of the feeriff of Devon. Ford for the plaintiff ^' * * • 
anfwered, that the.objedlbn weut to the jurif4i<£liou of.t]ie courts 
focame too late after an imparlancCj aud. could not be taken 
upon a general demurrer. 

1 4 Xf% 
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Lee C. J.— Before the Jlat. 4 ^ s W^. isT M. c. 21. there 
could be no declaration in this i;ourt agalnfl; a defendant in the 
cuftody of a (hcxiSt, and the praftice was t<^ bring an habeas corm 
puSf ^nd fp turn him oyer to the marfhaU 9nd then to declare 
^gainft him ; therefore, to prevent that expepc^ this z& was 
made, and particularly ena£ls, that it (hall be alledged in the 
declaration in what (heriff'^ cuftody the d^endan^ ih and a^ 
vrhofe fuit. - ' . 

As to the cafe of Morris 2nd TFatHns, Lerd Rajm> 13^2, I 
have a note of it which I have looked into : That was debt upon 
a bond : the court upon the fame objection as is made at prefent 
upon a general demurrer, held, that it muft be alkdged in thic. 
declaration at whofe fuit the defendant was in cuftody, as it was 
before held ill- HiL 8 Geo. i. in the cafe o^ Stanton and ByerJy^ 
vhere the declaration (as in the prefent cafe) was in affum^tt oh 
promifes, becaufe not alledged therein at whofe fuit defendant 
was in cudody ; and the court adhered to this ; 'but where it 
was in an a£lion of debt, as the words of the declaration were 
jJe. pladto quod reddat ei fo much money, that was con (trued to 
mean at the'plainpiff^s fuit, the plaintiff complaining by his de-i 
claration that the defendant was in cuftody of the Oieriffof ^. it^ 
, a plea that he render to hitrij which was as mi;ch as to fay he was 

in cuftody at the plaintiff's fuit \ therefore as the ftatute ha3 
phall^ed out this particular manner of declaring againft a prifoner^ 
It cannot be deviated fr^m. Judgn^ent for the defendant pcf' 
totam curiam^ 

Creffey v^rfus I^ell and others, B, R. 

^pccUl bijl ^RESPASS, affault and battery \ judgment by default, an^ 
"**uJe°d^* "P^'* ^^ ^^*^ ^^ inquiry 20/. damages were afiefted, and 

dcbtupon" f^^ pounds cofts ta^.ed. The defendant brougjit a writ of er^ 
judgment in ror, and while that was pending the plaintiiF Drought .an aftioii 
Ihorh "P°^ the judgment, and made an affidavit that 30/. was due tcj 
>bovc 10 1, hin^ thereupon, and held the defendant to fpecial bsiil, who now 
dain^^e^ moved by Lawfon that common bail might be only taken. 

Morton fo|p the plaintiff infifted that this judgment was a record 

of a debt. 

B^at per Dennifon and Fojier Jufticcs only in court-*-Whcre \ 
judgment is not for an original debt or fum due above 10/. the 
court will not hold defendant to i\>ecial bail, and the defendant 
ivas difchar^ed upon common bail, and declared they were fot 
difcouraging thefe adions on judgments, and that ph)ceeding)' 
in tl^is fuit du^ht to ftay while tl^e wri^or^rror ief deDendin^. ^ ' 
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Rex verfus the Inhabitants of theParifli of Bray^ 

B, R. 

rySEPH Gold came with his wife by certificate from the Cerrificttf, 
parifh of Shttejhrook to the parifli of Bray^ and there had a «»"*»« * 
fon born who hved there until he was 20 years old, and then J^ ^^ 
fcircd himfelf to, and ferved a mafter a year in Braj^ and had tiU 20 ycv^ 
not gained any other fettlement in Bray. James the fon became J*^ Mdtbea 
chargeable, and by order of two juftices was removed to thUigalnT'* 
Shotte/brook : Sbotte/brook appealed, and the feffions qua&ed the the fon «<» 
order of the two juftices, and fent the pauper back to gray : ^^^^^^^^ 
and now upon confidering the Jlat. 9 Ss* 10 ^. 3, r. it, M^hich 
enads, that no petfpn or perfons who come in by certificate 
ihall be adjudged to gain a fettlement by any ad ^hatfoever, ex- 
cept he jents i o /. per ann. or executes an annual office. The 
court held that James the fon of the certificate*man was equally 
within the ftatute with his father^ and that the hiring and fervice 
in this cafe gained him no fettlement at ^ray / fo the order of 
ifeffions Vas quafhed^ and the order of two juftices confirmed, 

. Anonymous. B. R. 

A Third perfon makes affidavit in order to hold defendant to What » m, 
•^ fpecial bail, <^That he was indebted to the plaintifFin 800/. 'mproper 
f* as appeared by an account ftated and under the defendant's hold*baiii** 
f* own hand." Mr. Henley moved that common bail might be 
?iccept?d : and per ri/rwiw— This affidavit is not fufficient, for 
the plaintifi^may have been paid the debt, and this account may 
be difcharged for any thing the perfon knows whp makes this 
affidavit, fo common bail was ordered. Noip; fuch affidavit is 
|)ad when it fays^ ** As appears by fuch a note or bond," {5V, 

Leafe verfus Box. B, R, 

DEBT upon a bail-bond affigned to the plaintiffi The defend- Prafertnot 
ant demurs, and affigns for caufe; i/?. That it is not aver- n«ccflary t» 
red or fet forth in the declaration that the indorfcmeht was attefted J^ JJJ/^ ^ 
))y two credible witnefles ; %4h9 That the names of the two wit- mcnt'l^i 
hefies are not fet forth in the^ declaration, and there ought to be l>^-i>ond» 
zprofert in cur. of the affignment. Serjeant Belfteid for the dc- "Ses'^a'^^' 
fendant-^The names of the two witneifes to the indorfement thereto qe- 
ought to have been fet forth, becaufe the a£l of parliament di- "flkry to be 
rc§s, that the affignment (hall be made by the flierifi^ unde? his [he ded ***- 
|ian4 and feal in the prcfeijice of two credible witnefles ; an4 it is tion, ^*^' 

nefc^arjr 
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ncccffary to fet forth the names of the witnefle8> becaufe upon 
q/figtmvit velnon if one of the witnefles be infamous, then it is 
not ailigned according to the ftatute, which fays they.aie to be 
credible witnefles. 

Draper Serjeant for the plaintiiff— Thefe two obje^ion« have 
been made and over-ruled twenty years ago> and often determined 
that there is no occafion to {et forth that the indorfement was 
attefted by two credible witnefles» nor to make 2LT\yprofert of tfie 
aflignment, nor to fet forth the names ef the witnefles. The 
aifignment of a bail-bond is not a deedi fo no need of a profert 
thereof) no more than there is to make a profert of an award : 
but if z profert was necefiary, there is a profert made of the bond, 
^he indorfement being upon it is fufficient. The ft^tute does 
not fay that the witnefles fhall fign their names as witnefles to 
the affignment, but only fays, that the {heriff fiiall aflign th^ 
bond m the prefence of two credible witnefles. 

Belfield in reply — It is faid the aflignment is not a deed, but I 
think it is more than a deed, for by a deed a man cannot aflign a 
chofe in aBion legally, but by this the flierifl^ is enabled to aflign a 
thofe in aBion. 

Wright Jufl:ice — It is averred in this declaration that the Iheriff 
of Southampton affigned this ball-bond by indorfement upon the 
faid writing obligatory, and attefting it under his hand and feal 
in the prefence of two credible wimefles ; the fame objcflions 
&«ni{bav. were made in RoUinfon v. Taylor ^ Trin» 13 Geo, i. where it was 
T^ior, (hewn for caufc of demurrer, that it was not averred that the 
itG.x.S.P. alBgnment was attefted by two credible witnefles, and that there 
was no profert made of the indorfement ; as to the jji it was 
anfwered and refolved, that as it was averred that the aflignment 
was made in the prefence of two credible witnefles it was well 
enough; as to the 2^, that there being a /r^/^r/ of the bond, 
that is a profert of the aflignment alfo; but there is another 
reafon, and that is the aflignment is not a deed, fo no profert is 
neceflary ; the anfwer as to tl^ fetting forth the names of the 
witnefles is, that the ftatute does not require it. Denmjbmnd 
i^^^r Juftices of tlie fame opinions and judgment for the plain** 
tifi: The Chief Juftice abfent. 

Hanling vtrfits Holmes. B. R. 

DcfortiiK* TX^'^ ^P^" ^^ * ^^ defendant demanded oyer of the.con- 
•*-^ dition, which was for the pexformance of an award, and 
-pleaded that the arbitrators made no award ; the plaintiff relied, 
lindihewed an a^rard, and the non-performance thereof by de- 
fendant in non-payment of 16 A i^s, awarded to the plaintiff: 

the 
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Ac defendant rejoined, and faid that there was other caufes be- 
tween the parties depending, as a caufe of aSion for 4/. 4/. arfd 
another for a gun, and that as the arbitrators had taken no no* 
tice thereof it was -no award : hereupon th« plaintiff demurred, 
and the defendant joined in demurrer. Now Ford for the plain- 
tiff infilled, that the defendant in his rejoinder had departed from 
his plea, and cited i Sid. 180. as in the very point. 1 Luiw. 182. 
1 Lev. 8 J. 127. Ray. 94. The court were inclined to give 
judgment for the plaintiff j but Poole for the defendant prayed it 
might (land over till next term. 2 Saund. 188. cited by Dennifon 
Juftice as in point for the plaintiff. Adjournatur. Afterwards in 
T!r\n. 19 £5" 20 Geo. 2. Poole for the defendant gave it up, and 
there was judgment for the plaintiff. 

Lowfield ^^//Satchwell. B. R. 

'rvEBT upon a bond : the defendant craves oyer of the candi- Dcbtupoat 
^ tion, which recites, that whereas nomas Taylor hath fucd ^^^ ^ P*^®- 
out and delivered to R. Wejlhrook mayor, and R. Ladbrook^ &c. }„ the Httf- 
iOieriffs of London^ the king's writ to corredi the ertrors in the re- tings, and to 
cord of a judgment in one of the city-courts, between Thomas P*J ***"*?^ 
Taylor and Ann Lock : now the condition of this obligation is judgment be 
fuch, that if Ae faid Thomas Taylor ihall profecute his faid writ affirmed, 
of error with effeft, and (hall fatisfy and pay the faid Ann Lock ^.|i?wa*s ^^* 
the dam'ages and cods within fourteen days next after the affirm- profecoted 
ing the faid judgment, that then the faid obligation ftiall be void^ with cffka, 
which being read and heard, the defendant pleads that the faid Jo^ meat^iT 
Thomas Taylor hath profecuted his faid writ of error with effeft, not yet 
and that the faid writ of error is ft ill depending, and that the affirmed, 
judgment hath not yet been affirmed. The plaintiff replies, th»t {hafthrwrft 
after. the fealing and delivery of the faid writing' obligatory at the was non- 
court of Huftings holden in Guildhall in the city of London^ ac- P^®^*? '" *= 
cording to the cuftom of the faid city, on Monday next after the Dcm'u"rw 
feaftof &. John the Baptift^ the faid Ann Lock appeared, and the andobjeaed 
faid Thomas Taylor being folemnly called did not appear; there- ^*»atitdoe$ 
fore it was confidered that the faid Thomas Taylor fliould take beforewhom 
nothing by his writ, and that the faid Ann ihould go without the Huftings 
day: the defendant demurred to this replication, and (hewed for '*'*!!jj**^- . 
caufe, ly?. That it does not appear before whom the court of ^otAcWn '*' 
huftings was holden at the time of giving the judgment; 2rf/y, that the writ 
Becaufe it does not appear whether at the time of holding the ". ff^""^**' 
faid court of Huftings the faid writ of error was returnable : the 
plaintid" joined in demurrer: upon the \Jl argument by Sir John 
'Strange lot t)^Q plaintiff, and Serjeant Draper for the defendant, 
|he court {nhfente Lee C. J.) gaye judgment for the plaintiff. 

Wright ' 
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^ Wright J — As to the ijl objeaion, it is fct forth that at the 
court of Huttings holdcn at Guildhall on fuch a day according to 
the cuQom of the city, £5*^. which is well enough, and is agree- 
able to all the entries. Ra/l. Ent. 303.. <i. 334. b. 

In anfwer to the 2d objeflion the defendant in his pka fays, 
that he hath profccutcd the writ with efteft, and" that it is now 
depending, which fliews that it is returnable ; but befides this, 
if it really were not returnable, it cannot be taken advantage of 
in this adion, 

Dennifon J.— The condition of the bond is of two things to be 
done 5 i^. To profecute the writ of error with effefl -, 2d, To 
pay the damages and cofts within a certain time, if judgment be 
affirmed. The defendant in his plea fays he has profecuted the 
writ of error with elFcd \ but to difchar^ e himfelf gaes on and 
fays that tlie judgment is not yet affirmed. The plain tiflF has re- 
plied the record of the court, tnat at the court of Huftings bolden 
according to the cuftom of the city, there was a judgment that 
the plaintiff in error fiiould take nothing by his writ, and that the 
faid Ann fliould go without day front patet per recordum* The 
6bje£Uon is, that this court was not properly holden, as being 
coram nonjudice^ but that cannot be made a queftion here, in an 
a£lion of debt on bondj but if it was improperly holden you 
muft bring error in that caufe •, but it is well enough, being al* 
ledged to be holden according to the cuilom of the city. As to 
the ad obje£lion ; it would be very ftr^nge for us to prefume 
that the writ was not returnable. If the defendant had rejoined 
nul ti(l record^ we (hould have feeu how the record was ; but as 
the matter now appears to us upon the pleadings we muft take it 
to be right, it being faid to be according to die cuftom of the 
Pty- •f*^^'' jufticc of the fame opinion. 

Pond verfus |Cing. B. R^ 

Protecdmgs ''T'HIS was an a£lion upon a policy of infurance tried, at Gmld-- 

by eonfent 1 hall London y at the fittings after laft Trinity term, before Lee 

Ji^otjff '8 ^' J- ^^^ y^^l found a fpecial verdifl, which is drawn up ; but 

death^aod fihce the beginning of this term the plaintiflF died, ^ix John 

thejudg-^ Strange now moved that a rule might bp made by confent; of Sir 

!^»fed*a8in Richard Lloyd^ counfel of the other fide, that to prevent the ex- 

hia lifetime, pence of another trial, whatever judgment the court (hall give 

might be entered as a judgment of the (irft day of this term, and 

that no writ of error in hO^ (hould be brpughtj which wa^ os* 

dcred accordingly. 
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iThe King and the Juftices of Peace of Middlefex. 

B. R. 

SIR John Strange moved for a mandamus to be directed to the M«n4tm«rf 
juftices of peace of the couiTty of Middlefex to. fwear IVm. ^^^^J^^ 
parr late overfeer of the poor of the parifli of St, Andrew above MiJdiefec ' 
the bars and 5/. George the Martyr in the faid county, to the to fwear a* 
truth of his accounts, upon an affidavit made by Cjrr that he ^J/^'^uJ^ 
ha^ delivered in an account to the juftices, and was ready to acording t« 
fwear to the truth thereof according to the ftatute of 17 Geo. 2. ^«t.i7 0.iv 
c, 38. but that they had refufed to fwear him to it. c&ill.***^ 

Sir Richard Lloyd for the juftices oppofed it, and (hewed for 
caufe that when Carr delivered in his account, it confifted of 
grofs fums, and that the juftices afked him fome queftions touch- 
ing the particulars, which he refufed to anfwer, and therefore 
they refufed to fwear him to his account. 

Wright J.— This court has two jurifdiftions over juftices 6i 
peace •, 1^, To punifti and reftrain them when they exercife a 
jurifdi£iion which they have not ; 2d]y, To compel them by 
mandamus when they refufe to do what they by law ought to do. 
This motion is founded on ^t, Jlat. 17 Geo. 2. c. 38* which re- 
quires the juftices to do a thing which they have refixfed to do. 
If the juftices apprehend that this^^/, has not repealed tlitjlat* 
43 ^//gs, as to overfeers' accounts, they may return that matter 
upon the mandamus y and then they will have the judgment of the 
coart whether they are obliged to fwear Carr before he has ac- 
counted according to the Jiat. 43 EU%. but we cannot refufe to 
grant the mandamus^ for it is a motion of courfe. Dennifon and 
Fojler of the fame opinion tjiat it was a motion of courfe. Man* 
damy.s ^ncoxtAp 

5ir Watkin Williams Wynne, Baronet, verfus 
Middleton, Sheriff of Denbighfliire. In the 
Exchequer-Chamber. 

'THIS is a fpecial aftion upon the cafe upon the ftatute 7 SsT^ An aftion 
4 /i^ 3. f. 7. for preventing falfe and double returns of mem- ^*'*^*^^ 
bers to fervc in parliament, whereby it is among other things mjJI^bcrof 
cjiadled, that the party grieved (to wit, every perfon that (hall be parliament 
duly clefted to ferve in parliament for any county, is^c.) by fuch g'^^^Vf^ 
falfe return may fue the officers making the fame in^ any court double da^ 
at Weftminjlefy. and ftiall recover double the damages he (hail mages is 
fMftain by reafon thereof, with his full cofts of fait. S^u^' 

founded oaatewshatitpeoal, fo withla the ftatutes of jeofarJs. 

Thi» 
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This aftion was commenced in the King's Bench. The de^ 
claration fets forth the writ for eleding a member for the county 
of DenhigA, by which the (herifF was commanded to proceed to 
an eledtion } that it was delivered to the defendant being iheriff 
before the return thereof ; that he proceeded in order to an elec- 
tion 5 that the plaintiff and one J. Middleton were candidates 5 
that the plaintiff had a majority of votes ; that the defendant 
made indentures between him and J. M. the other candidate, 
and returned him to parliament, whereas it is averred that J. M, ■ 
was not elefted, but that the plaintiff was elefted j that two pe- 
titions were prefentcd to the Houfe of Commons, one by the 
freeholders of the county, the other by the plaintiff himfelf ; that 
the Houfe thereupon refolved that the plaintiff was duly cle.£kcd, 
and ought to have been returned, and ordered the return to be 
amended, and the plaintiff's name to be put in the indenture } 
and this is laid to be contrary to the form of the ftatute, and to 
the damage of plaintiff" of 6000/. Upon Not guilty the caufc 
was tried in the King's Bench, where the jtiry gave a verdift for 
1400/. d'amages, whereupon that court 'gave judgment for the 
plaintiff for 2800 /., being double the damages found, and for 
414/. cods of fuit, which faid damagesy cofts, and charges 
amount in the whole to 3214/.; and the judgment concludes 
thus, and the defendant in mercy. 

A writ of error is brought in this court, and two fpecial errors 
are afligned ; i^. That there is no nyenire facias ; id^ That there 
IS no dijiringas juratorumy and then the general errors are af- 
figned : two certiorari s have iffued, and the court of King's 
Bench have certified a venire facias and a diftringas^ and the jury 
appear to be of the body of the county y and not de vicineto: the two 
particular errors are out of the cafe, a venire and a dijiringas 
being both returned, therefore this cafe comes before this court 
upon the general errors only, and was three tinves argued in the 
moft folemn manner, and the laft time by the Attorney-General 
and Mr. Evans, before Willes C. J. of th? Common! Pleas, 
Parker Ch. Baron, Abney atid Burnet Judges of the C. J?., and 
Reynolds^ Clarke^ and Clive Barons, and this term Willes C. J, 
delivered the opinion of the court. 

Willes C. J.— The firft objection taken by the plaintiff in error 
is, that the Jat. 7 6f 8 J^. 3. r. 7. is a penal law, and excepted 
in the 4 {S* 5 Ann. c. 16. and therefore the venire ought to have 
been de vicineto^ and not de corpore comitatus. We think that this 
is not a penal ftatute, but if it be, it is alfo a remedial law ; but 
fuppofing this be a fault, it is cured by the Jlat. 16 & i*] Car. 2. 
c. 8. and we have no doubt at all but it is cured hyflat. 5 Geo. i. 
c. 13. which enads, that no judgment fhall be reverfed for any 
defe<3: in forfn or fubftance in any bill, writ, ^c. fo that, be tlus 
a fault either in form^ or fubftance^ this ftatute cures it. 

The 
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Th& 2d obje£ltioo U to the form and fubftatice of the judg« - 
meat. J^, To the form, that it is not faid to be ^ytvk fecundum 
formamjiatutiy but we are of opinion that ds the declaration has 
fet it forth to be a matter done by defendant contra formamjiaiuti^ 
it would have been nugatory to have added it again in the judg- 
nptent} the ifllie to be tried was, whether the defendant was 
guilty againft the form of the ftatute ; the jury have found him 
fo^ and therefore the judgment is fo too. ^dly^ To the form and 
fubftance both, v<z. that it concludes with mi/erscbrdia inftead 
of capiatun though we do not all agree that this is right, yet 
the greater part of us agree it is, for in all actions of trefpafs on 
the cafe (which this is) if the defendant be found guilty th^ judg- 
ment (hall not be quod capiatury but quod Jit in m/ericordia^ 
1 Rjol. Abr. 222. p. II. So in debt on jftat. Ed. 6. for not fet« 
ting forth tithes, it fliall be m/ericordia. i Roi. Abr. 223. p. 1 7* 
Cro. Car* 559, 560. Plonvd. 118. 130. b. Afkxon on the^Z* 
Hen, 6. judgment is in mifericordia. We think this the right 
judgment, and better than if it had been quod capiatur. But 
fuppofing the judgment being in mifericordia was wrong, yet as 
we are of opinioH that this adion is to be confidered as. remedial, 
it is exprefsly aided by the flat, 16 £5* 17 Car. 2. c. 8. being 
after a verdt^; and m Comyns 284. it is held diat the ftatutes 
%Ajeffaili extend to adlions remedial, though they are founded 
«p0A penal ftatutes ; we think that if this were a fault, iht^at. 
4 Gep, 2. c. 26. for turning the law into EngU/b has cured it, 
which has this moft rema^able conclufion, that every ({atute 
oijiofaUi (hall extend to all proceedings in Englt/by and then 
declares that this c^aufe (hall be taken and conftrued in ail courts 
of juftice m the nM)ft ample and beneficial manner, foir the eafe 
and benefit of the parties, and to prevent frivolous and vexatious 
delays. 

The next objefHon is, that double damages can only be re- 
covered in refpe£l of the return being contrary to the laft refolu- 
tipn of the Houfe of Commons, and that it does not appear that 3 Lev. 29. 
there was any refolution of the Houfe; but^e are all of opinion, ^J-^^* '|4- 
except Abneyy tTiat this aftion is well brought, and that double %^^ ^* ** 
.damages fhall be recovered for any falfe return ; and we are not aSiik. ^bt^ 
bound by law to take notice from time to time of the particular |°3- 
rcfolutions of the Houfe of Commons, who of themfclvcs cannot ,^ * • 
niake a law. The cafe of Prideaux v. Morris was an a£i:ion at 
common law, fo not to the prefent purpofe. But whatever may 
, have been the opinion .of judges, I am very clear myfelf, that an 
adkni at common law will well lie^ both for a falfe, or a double 
return of a member, for there is dampnutn cum injuria in both , 
cafes, and I (hall always fet my face againft the cafe of Prideaux 
^^ Morris. I do not give this as the opinion of all of us, but 
only fay it by the bye as my own opinion, for I think there can- 
not be a greater damage in the world. There would be, I think, 
the greatcft inconvenience if the do£lrine ihould prevail, that 
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there mud be a determination in the Houfe of Commons ^i td 
the ele^iion, before the adio» for a falfe return can be brought $ 
for if fo, it would be in the power of the Houfe to repeal this a£k 
of parliament, by contriving to put off a petition from time to 
time for two year&, within which time this fort of adion muft be 
brought. I declare for myfelf, that I will netrer be bound by any 
determination of theHoufe of Commons againft brfngingan a&ion 
at common laW for a falfe, or a double return, and a party in« 
jured may proceed in Weftmififier-hall notwithilanding any order 
of the Houfe, for the members are not upon oath, nor can they 
adminifter an oath to witnefies ; and it would be very extraordi- 
nary to fay, that we, who are judges upon oath, ihould be bound 
by a determination of perfons riot upon oath. In trying fuch ac» 
tion for a falfe return, I would pay great regard to a determination 
of the Houfe, but yet I would go on. Upon the whole, the 
court were of opinion that all the faults obje£led were cui^ed by 
the verdi£t, and the judgment was affirmed^ 

The King verfus Beftland, B^ R^ 

THII^ is t rule to fliew canfe why an order of t^p jufttcet, 
and another of the feffions confirming it, for appointing one 
overfeer of the poor onlyi which is not according to the^a^. 
43 jS//z. which fays, that four, three, or two may be appointed^ 
but fays nothing of one. Pet curiam-^Th^ juftices may appoint 
one at a time, and we do not know btit they have appointed, of 
may appoint another, and the court will not prefume they have 
HQt I and difcharged the rule^ and the orders confirmed. . 

Note: Lee C. J. was taken -ill of the gout the 27th of Januarf 
this term^ and continued fo until the end thereof. 



Douglas verfus Vane. In Chancfery. 

T)ER Lord Chancellor— This court never has difmi0ed bilfe 
-^ for tithes, to leave plaintiffs to their fuits in the' fpiritual 
court, or at law, but only difmiffed them when there has ap- 
peared to be any good, legal, or equitable bar, or defence. Be- 
fore the reftraining (latutes, parfons could not alien or make 
agreement to bind the inheritance of the church without the con- 
sent of the patron and ordinary ; and fince the ftatute it has been 
<»urt, unlefs ^joubtful whether fuch agreement fo conjirmed ihould be carried 
goo?, legal, into execution \ but I do agree there have been cafes fince the 
or c^uiubic ftatute, where decrees have been made to confirm compofitknkf 
c' Dofi- relating to the rights of the church, which have been by the coi^ 
tio^bypar. fcut of the parfon, patron, and ordinary, but this has bqen always 
foo, p9.tron, where fuch compofitions have been prefumed to be for the benefit 
ritS'J; of the church. 

been confirmtd by deciec;, fince the leAraiiujig ftatutes. 
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Baxter verfus Faulam, B. R, 

THE fingle qudliori in this cafe is, Whether an Indenture of six pence 
apprenticefliip where fix pence is mentionedto be thefum **"|^^™, 
given vith the apprentice be or be not void for want of being prenti«rd« 
ftamped according to ^at. 8 Ann. c. 9. fec^ 32. ? and refolv'ed by indenture - 
the whole court, that the ftatute intended, that when above 50/. "^^^^^^ 
was paid with an apprentice, a twentieth part thereof fliould be cording to 
paid for the duty, and one fortieth part when lefs.than 50/. wa5 ftat.8 Ann* 
paid ; and this is a caCe wherein it- is well koown , there is no ^' ^' ' ^*' 
coin fmali enough can be paid ; and it feems by the two ftamps 
of I /. and 6d, in the pound, that no fum lefs than 20/. paid . 
with an apprentice ftiould pay any duty; and this cafe falls unr 
dcr the faying of de minimis non curat Up^ ; and there was no 
OGcaiion to have this indenture ftamped according to the fai4 
ftatute. . . ^ 

Km verjm HolUfter. B. R. 

nr HIS is an at^ion upon a policy of infuraoce^ wherein a claiuib Aaion on « 
^ W^s infcrted^ that ia'cafe of any lofs or difpute about ;hfi P.®^!^y <>.^.'"- 
policy it (hould be referred to arbitration ; and the plaintiff ayerA though th<f* 
in his declaration that there has been pp reference. Upon the poHcy fays 
trial at Guildhall the point was referved fqr the confideration of ^J|/^^*^ 
the court, Whether this a£tion'wcli laid before a reference had fermimcafe 
been ? Apd by the whole court— -If there had been a reference ^e-i <»f « 'oft or 
pending, o^ made and determined, it might have been at ba»r, but ^^P"^ 
the agreeoient of the parties cannot ouft this court ; and as no 
rcfwnqe has been, nor any is depending, tl^e a£tion ijs well 
hrougl^t^ ^d the plaintiff muft have judgmentf 
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Anonymous. B. R. 

Leave to nOOLE moved on the part of the profccutor upon the ftatutc 
compound X ' againft gaining for leave to compound, upon an affidavit that 
ctttionTon" ^^^ defendant and one jt. B. ufed to play at cards together, and 
the ftatute that the defendant had won divers fums of money of ^. B.^ that 
a^ftsam- j^ j^^ ^^g become a bankrupt, and that the aflignees, who fct 
"* ' this profecution on foot, were fatisfied with refpeft to the de- 

fendant, and therefore it was now moved that the profccutor 
might have leare to compound, which was granted by the 
court. 



iflg< 



Anonymous. B. R. 

IsfaAt leflTor \/i R, Henley moved on the part of the defendant in ejefiment, 
muft^*"^ ^^^^ proceedings might be ftayed until the Icffor of the 

fome petfon Plaintiff, who was an infant, had got fomebody to enter into a 
to be fccu- rule to pay defendant his cofts, if there fliould be a verdidl for 
atyfof colls, the defendant, becaufe the leflbr himfelf, being an infant, was 

not liable for cofts. Rule to (hew caufe; afterwards made ab- 

folute. 



Rheriifli verfus y[2iX\ir\. In Chancery. 

Legacy to a T ORD Hardwicke C. — Eliz, Phillips^ the mother of the wife 

daughter -Li of the plaintiff, and of the wife of th^ Jpfendant Mariin^ kj 

^Ijtl^^ her will dated the 27th of OHoher^ i^2g, Sevifed Her real'eftate to 

confent of her daughter Martha and her heirs for ever ; and then fays, " It 

trurteeajflie €i {s my will, that if my faid daughter Martha (hall intermarry 

wiSSo^t " ^^*^ ^"y ^^" of A. B.y fuch my devife to be void ; and in that 

Ihcir con- " cafc I devife my real eftate to trufteca for my daughter Mar^ 

fcnt. (c artd her heirs of her body." Then comes the claufe upon 

which the queftion in this cafe arifes : <« Provided always, and 

«< it is my will, that if my faid daughter Mary (hall marry, and 

*« with the confent of my truftees aforefaid, or the major part of 

«« them, before fuch marriage had, fignified in writing, then 

<< and not otherwife I give and devife to niiy faid daughter 

«« Mary 800/. ; and it is my will that my faid daughter Martha 

•« fhall pay my faid daughter Mary 30/. yearly during the faid 

«* Mary^s continuing fole and unmarried, by 15 A cvtxj May-day 

<« and MichaelmaS'dfy: and I do hereby charge and load all 

«* my faid real eftate with all my debts and legacies of all 

<« kinds, and appoint my daughter jJfflr/^a folc executrix and 

^l rcCduary legatee,** 
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Eliz. Phillips the teftatrix died In 1736; the plaintifF inter- 
married with her daughter Mary 27 Sept. 1737, but no confent 
of the truftees was had previous to the marriage ; and this bill is 
brought by the plaintifF as adminiftraior to his wife Mary, for 
payment of the faid 800/. and the arrears of the faic) annuity. 

The queftion is. Whether the plaintiff is entitled to this le- 
gacy of 800/. ? 

ly?, I (hall confider it as if it had been a mere perfonal legacy 
only, and payable out of the perfonal eftate. 

2dfyj I (hall confider it as fuppoGng it had been charged upon 
the real eftate originally. 

And, 2d/yf I (hall confider it as an original perfonal legacy 
charged upon the perfonal eftate, and that the real eftate is an 
auxiliary fund, in cafe the perfonal eftate (hall not be fufficient to 
I pay ail the debts and legacies. 

I As to the r/?, confidering it as a perfonal legacy, and p^y- 

j able out of the perfonal eftate. According to the rules eftabliflied 
both in this and the ecclefiaftical court, the plaintiff, as repre- 
fcntative of his wife, will have a right to recover it out of the 
perfonal eftate, for in both courts fuch condition has always been 
confidercd only in terrorem ; and indeed the civil law makes fuch 
conditions void, notwithftanding the legacy be given over, as to 
pious ufcs, or for manumiflion, isfc, : but that has not been re- 
ceived fo in this court, but whenever the legacy is given over for 
breach of the condition, the gift over (hall take place upon this 
foundation, becaufe it thereby appears clearly, that the perfon to 
whom it was given over was in the mind and contemplation of 
i the teftator at the time of malting his will 5 but in the prefent 
cafe there is no fuch gift over. It was objefled by the counfel 
for the defendant, at the bar, that this was a condition precedent^ 
and not fubfequentj and this. difference was infifted upon, that 
in the fir ft cafe the condition muft be performed before the le- 
* gacy can veft-, in the latter, that the legacy vefts immediately, 
but muft be divefted by non-performance of the condition ; and 
1. it was faid that this was a diftindion that has been eftablilhed : 
; but neither the civil law nor the ecclefiaftical law have made any 
difference whether it is precedent or fubfequent, for both thofe 
I laws fay the condition is void : to prove this, Swinb, p. 4, c, 12. 
where there are many cafes put, the greater part whereof are of 
conditions precedent. All -conditions impoflible^ Ugibus inter- 
diEiu^ or probrofoy by the civil law, are void, and the legacy is. 
abfolute and without condition, Comyns 738. ; therefore it is not 
material whether it be precedent or fubfequent, (incc (as in this 
cafe) it is void by the civil law : as tlierefore the difference taken 

K 2 would 
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would not prevail in the civil law., neither can it here ; for this 
court, in the cafe of perfonal legacies, will, aod always faatk| 
followed the ecciefiaflical court* 

2d/yi If this legacy bad been charged upon the land, How ht 
in that cafe the plaintifF would have been entitled to it, fuppoGng 
the condition not performed ? It muft be undcrftood in what 
manner this is charged upon the land ; fitft it is given to the 
daughter as a perfonal legacy, but afterwards follow thefe words : 
«^ I do charge ail my real euate with my debts and legacies." If 
the legacy had been originally charged upon the land, and »vei} 
upon the condition before mentioned, it could not have ocen 
eoDtended that the plaintiff could have recovered it after breach 
of the condition ; and indeed it woxild be contrary to the rule of 
the common law, (to decree it to the plaintiff,) which always 
favours thelheir, Wd contrary to the determination of the judges 
in Harvey and JJhton ; for the difference taken there is, that this 
court follows the rule of the civil law, becaufe that was the ori- 
ginal jurifdiftion for the recovery of perfonal legacies ; but wheri- 
cver land is in queftlon, or to be affe£ted, this court foDows the 
rule of the common law ; and in all cafes, whereof this court 
takes conufance of (uit, where the original jurifdi£lion arifes i^ 
anotheryir«;w, the rule of this court is always to follow the law of 
t\\2t foriitn or court; for if this court did aiot purfue that rule, 
there would be different remedies in different courts, which 
would create great inconvenience, and the rule of right would be 
different in different courts ; but though this be fo in the cafe of 
a perfonal legacy, it is not fo in regard to lands affe£led or charged 
with legacies, becaufe the property of land muft be governed by 
the law of England; and where it is a legacy charged upon land, 
it muft have the fame confideration as a devife of the land itfelf 
would have had. Vide King and iVitherSy Preced. in Cafic, 350. 
Porter 2tnd Fry, j Vent, 199. Harvey and AJbton^ Comyns 726, 
&pV. and three *cafes therein cited, viz. Fleming v. Waldegrave^ 
1 Cha. Caf- 58. Needkam v. Vernon^ temp. Lord Nottingham. 
Semphill V, Bailey y Prec. in Cane. 562. Vide 2 Vern, 416. 45 2. 
I am of opinion, if this cafe flood as an original charge upoa 
4aiid, the plaintiff could have no right to demand it. ^ 

As to the 3^/ confideration : this being an original perfonal 
legacy, the plaintiff is entitled to have an account of the perfonal 
cftate of teilatrix, but not of her real eftate; fo that another 
queftion arifes in this cafe, via. whether this court (hould not 
marfhal the affets of the teflatrix in fuch a manner as if poffible 
to give the plaintiff fatisfa^lion for this legacy ; and I am of 
opinion this court ought to dp fo, the other legatees and creditors 
in this cafe have both the^real and perfonal eftates for their fecu- 
.rity 5 here is a perfonal legacy payable out of the perfonal eftate, 
but it cannot charge tlic real eftate dircdily \ then the queftion is. 

Whether 
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Whether this court (hall not turn all the reft of the legacies and 
debts upon the real eftate, and leave fo much of the perfonal 
eilate as fhall be fufficient to pay this legacy ? and I am of opinion 
this court ihould do fo j and the Lord Chancellor decreed for the 
plaintiff agcordipgly. 

The Parifh of St. Luke n>erfus The Juftices of 
Middlefex. 

T% ULE to Ihew caufe why the court (hould not grant a mari' Mandamu* 
■^ damus to the juftices, commanding , them to make out a tothcju^ 
warrant of diftrcf$ to levy the poor's rate grounded upon an affi- ^lH^to 
davit, whereby it appears that a poor's rate has been made, and make a war* 
that Come of the p^rifhioners have refufed to pay it, but that the JJ^-j^^ofrf^e 
iuftipes rcfufe to grant a warrant of diftrcfs without firft fum- ^r'aatei 
monin;^ 9iid hearing the parties. 

Per thre^ Ji^dges Vo«i?r<i JFright J.-* A mandamus muft go, for 
by thi? fame rule that the court grants a mandamus to make a 
rate, they ought to grant a mandamus to make a warrant to levy 
thiit rate. And the rule was made abfoJute \ the juftices may 
returii what they pJcafe upon it. 
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Nott un. &c. veffus Oldfield. B. R. 

THE latitat was returnable the fecond return of laft tcrmj 
being the 22d day of ^prilj on the 24th of April z^t- 
claration was left in the office de bene effe^ with notice on the 
back thereof to plead in four days ; upon the 26th of April the 
defendant put in fpecial bail, and gave notice thereof to the 
plaintiff's attorney ; and a rule to plead being entered in the 
office, the plaintiff's attorney, when that rule was out, figned 
judgment without demanding a plea ; and now it was moved by 
Sir John Strange to fct afide this judgment for irregularity in not 
demanding a plea; Sir Richard Lloyd and Atr. Ford for the plain- 
tiff infilled, that by the rule of court of the loth Geo. 2. there was 
no occafion to make any other demand of a plea befides the notice 
to plead on the back of the declaration, which was fufficient. But 
per curiam — The rule was only made to enable plaintiffs to pro- 
ceed before bail was put in and filed, and made no other altera^ 
tion in the pra£tice ; for wherever a rule is given to plead, and 
the defendant files bail in time, (as here he has done,) a plea 
muft be demanded in writing, and the judgment mufl be fet 
afide with cofts. 



Smith, Executor of Cod, ver/us Hill, Executor of 
ClarL B. R, 

UmTtatlon A CTION upon z pf omifTory note dated 17345 defendant pleads 
If pSff ^^^^ 7' Clark his teftator, in his life-time, did not under- 

beinEng- ^^ke within fix years : the plaintiff replies that Jof. Cod his tef- 
Ufid ai the tator, after the making the promife (by Clark) on the 20th of 
c^f/of ac. '^'^S^ I73^> went out of the kingdom of Great Britain into 
tion accrues, Ireland^ and lived beyond fea till his death, and being fo beyond 
the time of fea made his will, and appointed plaintiff executor thereof, and 
be'^in'lf'w afterwards, within fix years after making the faid promife, plain- 
mn, fo that if he, or (if he dies abroad) bis executor or adiainiftrator, do not fuc within fii years, they 
are b.ifTed by the ftatute. 

tiff's 
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tiff's teftator died beyond fea, and that the plaintiff himfelf, at 
the time of his teftator's death, was alfo beypnd fea, and in 
April 1 740 arrived in England^ which was his firft arrival here ; 
and that the plaintiflF forthwith after his arrival duly proved th^ 
will, and within fix years after his faid arrival in this kingdom 
filed his bill in this caufe. Defendant demurs, and the plaintiff 
joins in demurrer. ' 

Poole for the defendant objefted that the replication is ill, be- 
caufe it does not fay that the plaintifTs teftator was out ot the 
kingdom at the time the caufe of action accrued, but that he de^- 
parted the kingdom after the making of the promife ; and there 
is no new caufe olf a£tion, for the plaintiff as executor muft pro- 
ceed upon the old caufe of a£tion ; and if the plaintiff be in Eng" 
land at the time the caufe of a£lion arifes, as the plaintiff's tefta- 
tor was, the time of limitation begins to run ; and of that opinion 
were the whole court, and gave judgment for the defendant. 
&tracey for the plaintiff. 

Wheeler & Ux. verfus Philadelphia Bingham and 
Richard Bingham, Efq. In Chancery, June I4f 
1746. 

*y OHiV Po//z»^<?r by his will, dated the 30th of April 1730, A1cga<5y'^ 
J devifed all his real and perfonal eftate to truftees, upon truft f^J^^^*^ 
that they fliould pay to each of his grand-daughters which fliould daughter to 
be living at the time of his death 1500/. upon the feveral and be paid on 
refpcftive day& of their marriage •, « And I defire that none of ^7g^"nd 
" my faid grand-daughters (hall marry without the confent of jf fhe marry 
" their father and mother, or the furvivor of them ; if there- without ^ 
" fore any or either of them (hall marry without fuch confent, irhtnhyn^ 
" I hereby revoke what was before dire£led to be paid to fuch « vokcwhat 
" grand-daughters, and fuch of them (hall not be entitled to' any 'J was be- 
« benefit by virtue of my will, further than what their father |. ^^cd'to 
" and mother, or the furvivor of them, fliall dire£l or appoint ; «< t>e paid 
" and if any fum of money (hall be remaining in the hands of |* li«r,*; 
*' the faid truftees, that the intereft of fuch fum of money (hall '^^^^IJ^^^ 
" be paid to my daughter Philadelphia Bingham during her life, 
<' and after het death the principal fliall be paid to Richard 
« Bingham Efq.'* 

Leonora^ one of the teftator's grand-daughters, married the 
plaintiff Wheeler after her fatherfs death, without the confent of 
her mother, P. Bingham, one of the defendants ; and the plain* 
tiflFs preferred their bill to have Leonora'^ legacy of 1500/. with 
inierefl; from the day of their marriage. 

Lbtd Chancellor— The defire of the teftator that his gnmd^ 
daughters ihould marry with the confent of their father and mo- 
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thcff or the fnrviVor 6f them, was tety right) and if Ai% irin 
res integra, I flioold iiave gone as far as I Co\M td prevent the 
legacy from taldhg pbce -, but there have been ftteh a number of 
refbltttions and decrees plifed in this contt in finvilar cafe^) that 
were I to go contrary to them, It would be to unfix the fettled 
rule in cfevifes of this kind, and doing a greater mifchitf to 
many, than any particular good in one cafe cam warrant. 

The i^qucftion is. Whether the condition annexed to this 
legacy is effe£lual to prevent the grand -daughter Leonora from 
having her legacy, or whether the court fliall confidcr ft only as 
inferted in the will /// Urrorem ? 

idl^ji whether there is any bequeft voer of this legacy, or any 
tiling in the will that amounts to fuch a bequeft over ? 

And I/?, to prove that It is a condition that ought to have its 
^ffedi, it was argued for the defendants that it amounts to a con- 
dition precedent, and therefore, by the rule of law, the perfon 
entitled muft (hew it to be performed ; but the anfwer to this is, 
that ft is a perfonal legacy, (for Mr. Bingham the defendant has 
admitted perfonal aflets fuflScient,) and therefore (if not given 
over) muft be governed by the rule of the ecclefialUcal courts 
and the civil law, by which this condition is void, and the- legacy 
^ill be abfolute without any condition 5 and confequently it is 
immJiterial whether it be precedent or fubfequent, fince it will 
be null and void 5 and it would be ftrange, when the law makes 
a condition void, and faith the legatory fliall be difchar^ed from 
the condition generally, to fay it (hall be fo o«/y, where the con- 
dition is fubfeqtient, not where it is precedent ; the true reafon 
why this coiirt holds a pecuniary l^acy given on condition that 
the legatee fliall ndt marry without confent inefFeftual, is, to 
preferve &n unifbrmity in the determinations upon this point, ih 
this and the ccclefiaftical court : for fince pecuniary legacies may 
be fued, for there, Where fuch k condition as this would be held 
Void, it would be extremely inconvenient if this court Was to 
decree contrary to the ecclefiaftical courts. 

I take this to be la condition fubfequent ; and although it has 
with fome truth been faid at the bar, that the legacy did not vcft 
until the marriage, and thai being without confent (it was faid) 
the legacy was eo inftante divefted ; yet there is a difference in the 
operation of law, and in.theorder of things; and I think a fub- 
fequent confent of the mother after the marriage would have been 
fufficient to make the legacy good to Leonora^ although it had 
been given over; and fo in the order of things, for it has been 
truly faid by Mr. Solicitor-General for the plaintiff, that flic 
heed ib^ikr Ucthing but her ma/riage, neither faere, ti^r in the 

ccclefiaftical 
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lecdeCaftical cQttrt^ when (he c^mes for her legacy, and it miift 
come from the other fide to (hew it was without coafent. 

But, tJfy, it is faid, that if this be not a Conditi<|n precedent, 
jet it ought to have itseffed:, becaufe here is tiat which afmounte 
ID a devife of the 1500/. over ^ as, i^, the plain totieiition of the 
teftator i and, zd/y^ a gift of the intereft to the mother (or life, 
sffld of the princ&pcd to the defendant J^. Mingiam after her 
(kath. ^ * 

As to the i^. There have been many cafes in this court where av^in. 191. 
the inteation of the teftator has been as clear as the fun, that a iCl*»«c«. 
daughter marrying without confisnt &aU not have the legacy, and iVcfa.io* 
jet this court has always decreed it to be paid, when it is a pe^ 
cuniary perfonal legacy, and not devifcd over $ and therefOTe the . 
court is not governed in this by the intention of the teftator, but 
chiefly has regard to that juftice which it ought to do, with refpeSb 
to the right of a third perfon to whom a legacy is devifed over 
upon breach or non-performance of a condition, whom the tefta^ , 
tor at the time of making his will had in contemplation as much 
as anything elfe. Indeed the court in fuch cafes has often fatdi^ 
where there is a devife over to a third perfon, it thereby appeared 
to be the intent of the teftator, that that perfoh fhould have the 
benefit of the bequeft over, but that was faid only to prove the 
right of fuch devife over ; therefore the determinations of this 
€6urt in thi« point do not folely depend upon the intention of the 
teftator, but upon the right of the legatee over, which cannot l^e 
taken from him. 

And therefore whether there is any thing here that amounts to what wiu 
a bequeft over in point of right is the 2d qoeftion ; and I am of <>«• will not 
opinion there is not. I agree, that if it had been faid in the will, JTviftTow* 
that in cafe my grand-daughter marry without confent, I revoke of a legacy,, 
her legacy, and give power to my daughter to difpofc of that fum 
to fuch ufes as (he (hall think fit -, that wouldhave beeb a gift over, 
for it would have amounted to a gift of the property : but the 
•gift in the prefent cafe docs not amount to that, for it is only an 
abridgment, or a power to the father and mother to abridge the 
legacy. The father himfclf, if he had furvivcd the mother, '^ 
could have taken no benefit of this legacy, but when he had fo 
abridged it, the remainder of it would have fallen into the r^- 
itHim, 8uppofe the mother had appointed 500/. to Leonora, or 
the teftator had faid in his will, if (he marry without confent (he 
(hould only have the intereft of the 1 500 /. for her life, that could 2 Vern ^^3, 
Mliave taken place unlefs the principal had been devifcd over. *94« 
It is faid, that by the words, « If any money (hall be remaining • 
^* in the hands of the faid truftees," £5*r. is meant fuch fums as 
fcall' remain by reflfon of any grand-daughter's marrying wiAout 
confent ; but that is not the meaning of them, for this being ia 
^fe to truftees of aU the real and perfonal eftate, it muO: ' 

mean 
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18 not a de- 
'life over of 
a particular 



A devife of mean the refiduum of the perfonal eftatc, and the devife of th^ 
%!«!^-^"r" ^^J^^^^^ has been determined not to be a devife over ift cafes of 
this kind ; for whcire it is not exprefsly devifed over, and is only 
to fall into the furplus, the daughter fhall take it;. Perhaps this 
diftindion may be thought very nice : I admit it to be fo, but it 
18 now an eftablifiied rule that there muil be an exprefs bequeft 
over of the particular legacy, and that a bare gift of the refiduum 
will not be fufficient to deprive the daughter of the legacy ; and 
there are many cafes to prove this ; the reafon is, becaufe when 
a teftator makes one a refiduary legatee, he has not that particu- 
lar thing in his view or contemplation. Indeed, during the argu- 
ments in this cafe, I once thought, that as the mother was made 
refiduarji legatee for life only, it might be confidered as a legacy 
given over to the mother for her to difpofe of at her pleafure ; 
but it is plain, that the power is given to the father and mother 
and the furvivor, and therefore the father might have had the 
difpofal or power of abridging it : fo the plaintiffs are entitled to 
a decree under proper reftrid^ions, for the legacy and intereft fince 
the marriage, but the defendant muft be allowed for maintenance 
from Leonora'^ father's death, and the hufbind Wheeler muft de« 
liver propofals of a fettlement to the Matter. 
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Moore verfus Fernhaugh. B. R. 

MR. Ford moved to change the venue from Middlefex into the 
next adjacent county to the county of Denbigh ; but it was 
denied percurianiy and they faid it had been often denied, Den^ 
nifon J. cited Llo^d v. Williams^ Mich, 8 Geo, 2. in an aftion of 
aflault and maihem, which he faid he moved himfelf to change 
the venue to the next adjacent county to that county in Wales in 
which the caufe of aftion arofe ; and the court then refufed it, 
and cited Howarth v. Williams^ where it was denied again. 
Lee C. J.— I have known this done by con fen t, but never with- 
out. Fide Godfrey y. Filpot, Ld. Raym. 141 8. And notes the 
court will not change the venue into a northern county where the 
aiTizes are but once a year, if moved in Michaelmas or Hilary 
term, becaufe of delay j and per Wright ] J this was refufed in 
Nichols v. Bofjler. 



Rex verfus The Juftices of Peaqe of Weftmorland. 

B. R. 
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R. Harrifon moved for a mandamus to be dircftcd to the 
juftices to appoint overfeers of the poor for the hamlet of 
Nethergrave/hip^ Watsjieldy and Churchfield^ (there never having 
been any overfeers of the poor there before,) upon the Jlat, 13 fa^ 
14 Car. 2. ^. 12. / 31. which gives power to appoint overfeers 
(in large pariflies) in particular hamlets, as iha fat. 43 Ebz. does 

in 
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in parlflies at large ; and it was granted upon an affidavit that 
there was poor belonging to this hamlet, which were chargeable 
to the hamlet of Kirhtand^ which could not remove them> bccaufe 
there were no overfeers of Nethergravejbip^ &c. 

Qui tam by the Town of Dover verfus Hodgfon* 

B, R. 

f T PON an information againft the defendant for following a Defendant 
^ trade contrary to the ftatute of Elizabethj the defendant had ^^^^^^^ 
a verdi£l;, and obtained a fide-bar rule for cods ;and now it was from the 
moved to fet the rule for cofts aCde, by Mr. Smythe^ who infilled fcffions, and 
the defendant was not entitled to cofts, becaufe he himfelf re- ^^^^^l 
moved the information from thefeffions. Upon (hewing caufe his cofts. 
by Serjeant Wynncy the court feemed to think there could be no 
doubt but that the defendant muft have his cofts upon the J}at. 
18 Eliz. c. 5. but ordered precedents 19 be fearched for in the 
crowh-office. 



MICHAELMAS TERM, 

20 Geo. II. 1746. 



Rex verfus Ingleton; B. R. 

THE defendant was indifted for an attempt to commit fe- where adc- 
lony, by attempting to fet on fire the houfe of one Efton in fg^^o^^'JjJl* 
Tork^ and theindiftment alfo charges that the defendant folicited indiftment 
Mafofiy one of the profecutors, to help to fet fire tp the houfc. »nto B. R. 
Mafin and one Glenton informed the mayor of Tork of this, who Jl^^T^^^* 
bound Ma/on and Glenton over to prolecute the defendant. The viaed, yet 
defendant removed this indictment by certiorari into this court, ^»^^ nc^ p^r 
and entered into a recognizance in the penalty of 20 /. to appear ^Ve w!*& 
and plead to the indiftment, and to profecute it to be tried at her m. c. h. 
own expencc, which fhe has accordingly done^ and has been con- ^ ^^^ P'^ 
viScd and fined. And now it was moved by Mr. Ford that the ^"'*^*"* 
recognizance might be difcharged,- (lie having paid the fine : this 
was oppofed by Mr. Henley and ST. Robinfoni who infifted that by 
thc/fl/, ^^6W.^M. ^. XI. the defendant was obliged to 

pay 
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pay the pTofccutot^s cofts ; but per curiatH^'This cafe is not 
within that zfk of parliament^ for that extends only to officers 
JRid perfons really injured, which neither Glenton nor Mafin the 
profecutors are in this cafe, for there was no damage done to the 
houfe^ it was only intended to be done,* nor are either of them 
officers^ and.theretore the rule was made abfolute for dijGcharging 
the recognizance by three Judges, abfente FoflerJuAicCf who was 
at St. Margarets Hill trying the rebels. 

Framminghatn vcrfus Brand. In Chanc^iy, 

Tfceworldr ^HE qucftion before Lord Hardwich was upon thcfe words 
toa&t^^ » » in a wiH, {vrz.) « I give and bequeath the inheritance in 
inamS!*^* ^ fcc-fimplc of all my lands to R. F* my fon, and to his heirs 
^ and affigns for ever ; and in cafe the faid R* F» my fon bap- 
•f pen to die in his minority, or unmarried, or without ifluc, then 
** I give the inheritance in fee to H^nry Brand" R. F. attained 
the age of twenty-one, but died unmaxried and without tflue. 
Lord Chancellor held that this contingent executory devife to 
H. B, could never take place, for both the words or are to be 
taken ip a copulative fenfe; and unlefs i^. F. had died in bis 
minority and unmarried, and without iifue, H. B. could never 
take ; for if this was to be conftrued otherwife, it might happen 
that R, F. might marry and die leaving iflue in his minority, 
vfiicb would be difinherited if the eftate was not to vefl: in him 
abfolutely on his marriage, which could never be the intent of 
aStn.1175. the teftator; and the cafe of Barker and Surtess^ B. R. Micb. 
.16 Geo. 2. was held to be good law, which was adjudged upon 
thefe words in a will, (viz.) I give the faid premifes to my 
grandfon, his heirs and affigns ; but in cafe he dies before he at- 
tains the age of twenty-one years, or marriage, and without ifliie, 
then he devifed the fame over to another perfon. The firft de- 
vifee attained twenty-one, but died unmarried and without ifiiie; 
and it was held per totam curiam^ that by attaining the age of 
twenty-one the eftate became fo abfolute in the firft devifee, that 
the executory devife could never take eSef):, or veft : and Dift' 
mi/on Juftice faid he would con(ider it the fame as if the teflator 
bad faid, << If my grandfon A. B. die under 2 1^ and uumarried| 
" and without iffue," which he did not do^ for be attained hii 
age. 
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Wood vet/ids Newton. B. R. 

^HES is an zStion upon the cafe, wherein the plaintiff declares Aflumpiit; 
* upon an indebitatus affum^tt for 21/. for the ufe and occu* ^Jj^^'j^ 
pation of land by the defendant, at his requeft, and by the per- Eaftertenn 
miflion of the plaintiff, alfo upon a quantum meruit for the like \ m the i8d& 
alfo upon an indehit, affumpjtt for 40/. for divers cattle, goods, ^^^^^ 
ijrares, and merchandizes, fold and delivered, and alfo upon a SccoIS 
quantum valebant for the like. 

As to the promifes and undertakings in the faid declatation, Thepienof 
lilyy j^ily^ and laftly above mentioned, and alfo as to the promifc ^^ ^*^L^ 
and undertaking in the faid declaration firft mentioned, except as hyVo(£'^ 
to 9/. is. 6d. parcel of the faid 21/. contained in the faid pro- 
roife add undertaking in the faid declaration firft above men- 
tioned, the defendant fays, that he did hot promife and under- 
take in manner and form as the plaintiff hath above complained 
againil him, and thereupon iffue is joined ; and as to the faid pro- 
mife and undertaking in the (aid declaration firft above mentioned 
as to the faid 9/. 2/. 6d, parcel of the faid 21 L dierein con- 
tained, that the plaintiff ought not to haVe his adioti againft him, 
becaufe he fays, that after the making the faid promife as to the 
faid 9^ 2s. 6d. and before the exhibiting of the faid bill of the Tender !je- 
faid plaintiff, that is to fay, on the tenth of Jpril 1745, at S. f"""^^^^ 
aforefaid, he the faid defendant tendered and offered to pay to the "* 
faid .plaintiff 9/. 2s. 6d, which the faid plaintiff then and there 
refufed to accept from the defendant ; and the defendant further 
fays, that be always hath been, and ftill is, ready to pay the fame, 
and brings the money into court ready to be paid to the plaintiff, 
if he will accept the fame, and this the faid defendant is ready to 
verify} wherefore he prays judgment if the faid plaintiff ought 
to have or maintain his faid action to recover any more damages 
than the faid fum oigL 2s.6d. ] 

The plaintiff imparls to the faid plea until Friday next after Replication, 
the morrow of the Holy Trinity^ and then replies, and fays that th«piaintiiF 
he ought not to be barred from having his aflion, isfc. becaufe latitat ante- 
he faith, that the faid plaintiff after the making of the faid firft rior ro dw 
promife in the faid bill, and before the exhibiting the faid bill of **°**"* 
the faid plaintiff*, to wit, on the 1 2th day of February in the 1 8th 
year of his pre&nt Majefty, profecuted out of the King's Bench 
a writ of latitaiy (letting out the writ,) which procefs he the faid 
plaintiff profecuted againft the defendant with an intent to ferve 
bim perfonally with a copy thereof, according td the ftatute, and 
that the defendant oi'ght appear at the return of the faid procefs 
in the faid court at the fuit of the faid jplaiatiff, and that the faid 

8 * plaintiff 
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|)laintifF might proceed thereupon, and exhibit his faid bill againft 
the4i»td defendant, and him might implead for recovering and 
obtaining, among other things, the faid gL 2s. 6d, according to 
the courfe and ufage of the faid court here ; and the faid plain- 
tiff, according to his faid intention, afterwards, to wit, in the faid 
Eajter term in the 1 8th year aforefaid, declared by his faid bill 
againft the faid defendant in form aforefaid, for recovering and 
obtaining the faid damages contained in the faid bill ; and the faid 
plaintiff further fays, that the faid defendant at any time before 
the fuing out and iffuing of the faid writ of the faid lord the king 
of latitat aforefaid, did not tpnder or offer to pay to the faid 
plaintiff the faid 9/. 2 s. 6d, in manner and form as the faid de- 
fendant hath above in pleading alledged, and this the faid plain- 
tiff is ready to verify ; wherefore he prays judgment and the 
damages which he hath fuftained by rcafon of the non-payment 
of the faid 9/. 2/. 6d,y parcel of the faid 21/. contained in the 
faid firft promife, to be adjudged to him, isfc. E. Bootk. 

R^icd«r, The defendant rejoins, and fays that the plaintiff ought not to 
admitsthc h^ye his faid aftion for the faid 9/. 2/. 6d. isfc. becaufc he 
tUm wcruVd f^X^ that it is true that he the faid defendant did make fuch pro- 
l«forethe mifc and undertaking as to the faid 9/. 2J. 6d, before the cx- 
b'irV^^ hibiting the bill of the faid plamtiff, as by the faid bill is alledged ; 
ales that he ^^^ ^^^^ ^^^^ defendant further fays, that he the faid defendant at 
made any any time before the fuing out or iffuijig of the faid writ of latitat 
pronaifcbe- above mentioned, did not' promife and undertake to pay the faid 
dut^ffueV. plaintiff the faid 9/. 2s. 6//., parcel of the faid 21/., £5^f. as the 
(aid plaintiff by his faid plea above in reply pleaded hath above 
fuppofed ; and of this he puts himfelf upon the country. D, Pooler 

Demurrer, Plaintiff imparls till Wednefday next after three weeks from the 
day of St. Michael^ and then demurs generally : defendant joins 
in demurrer. 

This cafe was folemnly argued laft term by Serjeant Booth for 
the plaintiff, and Poole for the defendant ; and it was this terra 
argued the fccond time by Sir Thomas Bocth for the plaintiff, and 
Mr. Ford for the defendant. 

It was objefted by the plaintiff that the rejoinder is bad, be- 
caufe a latitat may be tefted before the caufc of aclion accrued ; 
and if it may, then the iffuc tendered by the rejoinder is imma- 
terial. Cro, Jac. 561. I Vent. 28. Sir Thomas Booth cited 
Mathews v. Spicer, B» R. whereof he had the paper book then 
in his hand of Pa/ch. 12 Geo. i. which was an aftion upon fe- 
veral promifes ; the defendant as to all except 4/. 4/. mentioned 
in the fifth promife, pleaded the general iffue, and as to that 
4 /. 4 /. he pleaded, that after the promife to pay that fum and 
before the time of filing the bill, v«, the 2d of -4^/7, he ten- 
dered 
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dcred the money. The plaintifF replied that before the filing 
the bill, vis. the 12th of February ^ he fued out a /a////?/, with 
intention that the defendant might be ferved therewith, and 
proceeded agninft him thereupon! and that the defendant did npt 
tender before the fuing out of the latitat ; upon this the defend- 
ant did not rejoin to the fzOiy but demurred upon the replication i 
and the court were of opinion that the latitat might be fued out 
before the caufe of adlion accrued ; and cited the two cafes above 
for that purpofe ; if therefore a latitat may be fued out before 
the caufe of a6Vion arifes, the iflTue tendered in this cafe is im- 
material ; and if the replication is ill, the defendant ought to 
have demurred to it, and not have rejoined to the country ; and 
Sir Thomas Booth relied upon this, that tbe defendant had ten- 
dered an immaterial iflue, and therefore prayed judgment for 
the plaintifF. But notwithdanding this obje£^ion, judgment 
was given for the defendant, upon Mr. Ford^s argument for 
him, which was as follows : 

Mr. Ford for the defendant— It is admitted upon this record, 
iji that the defendant was always ready to pay the debt claimed 
by the plaintiflF; there is no pretence of any demand or refufal, 
but on the contrary a conftant readiuefs to pay is admitted. 

2dlyy It is admitted that at the time of fuing out the latitat the 
I^aintiff had qo caufe of a£lion. 

^dlyy I do infift, and think it muft be admitted to me in point 
of law, that if at the time of the commencement of a fuit the 
plaintiff has no caufe of attion, a fubfequent right of a£^ion wili 
not fuppdrt it, but the court ix ojficio ought to abate the writ. 

It is objefted for the plaintiff that the defendant's rejoinder is 
frivolous, that the exiftence of the caufe of action before the 
fuing out the laiitatis immaterial, for that the latitat is only a 
fummons to bring the defendant into court, is only procefs to 
compel an appearance, and that if a caufe of a£lion accrues in a 
vacation, the party may legally fue out procefs of a preceding 
term, fo that it is of no confequence whether the plaintiff had 
any caufe of a£tion at the time of fuing out the latitat or not, 
and for this purpofe Cro. Jac. 561. is cited, which was an a£lion 
for an efcape upon a latitat tefted the 29th of June^ when the 
bond debt upon which the arreft was made did not accrue until 
the 29th of Augujl following : this was held right, for the latitat 
not being returnable till the term after the bond was given, that 
is fufficicnt to maintain the arreft, and the procefs fued out in 
the vacation always bears tefte the preceding term •, i Vent. 28. 
where it is held a latitat may be taken out, but a man cannot be 
arrefted upon it before a debt is due ; and this differs from s^i 
Prigiaal writ; which if it bear tefte before the aK>ney is due it is 

abateable^ 
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abateable^ but a latitat is not only to bring defendant in cuPo/Ham^ 
that the plaintiff may declare againft bin)> but that be may have 
bail, and after that^ the proceedings uppn the latitat ceafe ; upoii 
the authority of thi$ cafe it muft be admitted th^t either the re* 
jpinder is good, or the replication is bad \ s^nd if the replics^tioa 
19 good, the rejoinder of confequenee is good likewife \ for con- 
fidering the latitat as a fummons only, -that according to the 
CQ»rfe of tbe court it may bear tefie of a term precedent to this 
canfe of a£lion| how then i^ a tender before the ilTuing of it i)ia- 
iierial ? can a man tender before tbe caufe of a6lion exifts ? this 
is impoffible ; fuppoie an iS'ue had been taken of the l^Q. al- 
ledged in the repli]cation, that no tender had been made befoie 
tbe fuing out tbe latitat ; and fuppofe this h^d been found for 
tbe plaintiff, could fuch verdid^ have been material ? the latitat 
might h4ve ifiued befpre a tender could have been made, and 
therefore the finding there was no fuch tender, when it W9S inv^ 
pnt&icable to be made, would have been immaterial* 

Upon confidering the replication the court will ta]^ notice of 
the courfe and pradice of iffuing latitats ^ as well ,as in det^r* 
mining upon the rejoinder, and then t;^ing the latitat only as 9 
fummons to enforce an appearance, it appears upon this record 
that the plaintiff hath no way defeated the force of the defend- 
ant's plea, but by (hewing that though it is admitted a proper 
tender was made before the bill was filedj yet none was m^de 
before the latitat iffued ; or, in other words, that none was made 
before there was any debt due ; how does this defeat the plea 
which alledges that the defendant made a tender beipre tbe biU 
^as filed, and was always ready to pay the mpney fro^ tj^ ti^ 
he owed it ? If the plaintiff would confidcr tl\e latitat ^ 3 f^°^r 
mons, ought he not to have gone further in his replication, 
ihottld he not have (hewn the ifluing the writ;, and that no ten« 
der was naade before the fervice of it ? this was done in Cro* 
Car. 264. Watts v. Baker; it was treipafs quare claufum fregit ; 
the defendant pleaded a tender of ameod^ : plaintiff replied ^ 
latitat^ (as here,) and that the tender w^s made after the arreft 
upon it \ and it was refolved that this tte;uder came too late^ for 
9S well as a tender after an original writ qomes tpo {ate, fo ^fcer 
9Q arreft upon a latitat, for the tender of amends ^uft be in- 
tended to be immediately after the trefp^fs committedj and Jbe- 
fore any fuit. 

What then are the times when a tender comes tpo late ? i^. 
After the tefie of an original ; zdly. After the fervice of a latitat, 
Sox the tejie of a latitat ijs infifted to be quite immaterial. Hpw 
then is the plea aiifwored ? does the prefeQt .replic?ition ^w 
that the tender jrame too Isite ? does it provi; :tb9!t it w^? 9Qt 
made before th^ texyiqe ? is ^h^t {h^ ooonigienc^QD^eot of tbe (uit 
upon this fort of prpjiflj} i if it i^ w.bat Cjtp^e >n^p:«4i pr bp 

tried 
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tried hj the replication as it ftancis ? The bufinefs of a replicatioh What mat. 
is cither to deny the facts in the plea, or to confefs and a? oid them ^"*^^*'i 
by fome other fafts, which, if found, fhew that the allegations " conuia, ^ 
in the plea are nothing to the purpofc j fupppfe the h&s in the 
replication found with the plaintiff, would they have that cffcGt i 
does it follow that becaufe the tender alledged was not made before 
the te^e of the latitat^ that therefore it comes too late ? it cer« 
tainly does not ; and therefore if no certain iflue can be taken on 
the rejoinder^ becaufe of the immateriality of the tefie^ neither 
can any be taken on the replication. 

But fuppofing the replication be good, the rejoinder is a com« 
plcte anfwer to it. 

ifiy The replication ftates a latitat, and concludes that no 
tender was made before the ifluing of it ; what is the anfwer ? 
I admit there was no fuch tender; that hSt is confefled ; bu^ 
this is the reafon ; at the time fuch writ ifliied the plaintiff had 
no caufe of adion, and fo no tender could be made : is not this 
an anfwer to the replication, and a material one too ? the de- 
fendant thereby affigns a reafons for not doing the thing which 
the i^latnttff complains he ought to have done. 

But 2dfy, Suppofing the replication be good, it can be only fo 
upon this ground, that the latitat is to be confidered as an ori« 
ginal and the foundation of the fuit ; in this light, and no other, 
the iffuin'g the prbcefs is the commencement of the fuit, and the' 
plaintiff treats this latitat exa£tly in the fame manner as if he 
had fued out an original } and oi this ground it is that a latitat 
fued out and continued on the roll prevents the ftatute of limita« 
tions I from the time of the te^e of a latitatf vdien it is fet forth 
!Q pleading the action, is confidered as fubfifting, though it was 
never ferved as j>rocefs, but only taken out with an intention of 
filing a bill; i Sid. 53. 60. and from that time all the books 
fay, that in the King's Bench the adion b commenced ; and in 
the cafe of CuUiford and Blandfordf where the queftion was, 
whether fuing out a latitat within the year was the commence- 
ment of an aftion within the 31 JS/rz. the words of the 
book are, *« As to this queftion, three judges held clearly that 
** the fuing out 7t latitat within the year was a fufficient com^ 
*' mencement of the fuit to fave the limitation of time, becaufe 
" the latitat is the original of the King's Bench, and may be 
** continued on record as an original writ ;** and it has been ad- 
judged that the fuing ou^ z latitat within the time is fufficient 
to prevent the incurting the ftatute of limitations } and Holt C. JT 
does not difpute the principle whether the fuing out a latitat be 
the commencement of a civil afiion, or whether it is the original 
of the plaintiff's fuit, but only diftinguifties between that and a 
popular aaion, in which cafe he thought a bill ought to be filed 

VoL»I. L oa 
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on record i this cafe proves plainlf th^ the fuing oat a latitat, 
or the exhibiting the bill, may in this court be the commence- 
ment of an aflion } that it is in the plaintiflPs eIe£lion either to 
make one or the other the original ; that from the time of ifluing 
the latitat, where the plaintiff indfts upon it the fuit is as much 
fubfifting as if commenced by an original \ and if this be fo^ why 
is the rejoinder immaterial, if the replication be good? the 
plaintiff infifts the aAion was commenced before any tender ; he 
has alledged the latitat as the inftitution of his fuit, relies upon 
the tefie of it as the ground of his bill, as that point oi time to 
which all the fubfequent proceedings ought to have relation, and 
therefore why fhould it not abate the proceeding, if profecuted 
before any caufc of a£tion ? (hall it have relation to fupport pro- 
ceedings in order to fave a debt and to do juftice ? (hall it relate 
to deprive a fnan of the benefit of the ftatute for limiting of a 
popular a£tion ? (hall it in the replication be a fufiicient allegation 
of the commencement of a fuit in order to avoid a legal tender, 
an.d yet not be a commencement of the fuit to abate an unjuft 
a£lion ; to fay otherwife would be to make the latitat the com- 
mencement, and not the commencement of the fuit on the fame 
record. Upon this record it cannot be queftioned but the infift- 
ing of the latita( is an unconfcionable attempt to do injuftice ; 
it is a new experiment to involve honeft hien in difficulties^ and 
to put them in the power of malicious creditors. 

It was obje£led upon the firft argument, that the defendant 
mieht have relieved himfelf by pleading that he bad tendered 
V beiore notice or fcrvice of the latitat* To this I anfwer, that if 
the fuing out of a latitat in a civil a£tion be the commencement 
of a fuit, a tender fubfequent though before notice would be to 
no purpofe ; the commencement of a fuit is a demand. of a debt, 
and a tender after demand is of no ufe, that would be direftly 
to contradi£l his plea, that fays he was always ready. But fup- 
pofing fuch an allegation (hould be received, why is the defend- 
ant to be put upon making it ? the plaitltiff, who infifts upon a 
latitat^ has it in his power to ufe it as he pleafes, either in the 
nature of an original, or as a fummons to bring the party into 
coprt ; if he choofes to confider it as an original, as the com- 
mencement of the fuit, why (hould the defendant be obliged to 
treat it in a different Hgjit ? why is the court to confider it in a 
different manner thai? the party defires who fued it out ? 

By the rule of hw every man's plea is to be taken moft 
ftrongly againft himfelf, and by this rule the fuing out the latitat 
muft be taken on this record to be the commencement of the 
adlion, as that which the plaintiff has clc£led and chofen to be 
fuch, and which the court cannot confider othcrwife without 
making a conftrudion on the rejoinder that oppugns the repli- 
cation. But fuppofing fuch a rejoinder would be. bad, the teJU 

and 



J 



MiGHAltMAS Term, 2i>^Geo. 11. 174& 14,7 ^^ 

fttid fttidg out the latitat is a matter of record ; thefe records all 
perfons are bound to take notice ofy and it ihould feem^ that ta 
fay the tender waa made before notice of the latitat would be 
wrong; and it may be compared to the cafe of an executor, who 
pteaded p/ene adminijiravit before notice* Carter 127, Mellerv* 
Overtcnj fuch plea is not good, but the defendant mud plead 
plene adnuntfiravit ante diem impctrationis hrevis ori^inalis. ff^arj 
V. DobfoH, HiL 2 G. 2. C. B. plea of p/ene admtnijtravit before 
notice held ill, for all may refort to records, and defendant (hould 
plead according to 3 Lev. 28. Et quod ipfe nulla habet bona vel 
cataila tefiatoris vel habuit die impctrationis brevii pr^diSf vel un^ 
quamp^ea^ And though thefe cafes are of original writs, yet 
the law mud be the fame of latitats whenever infifted on as the 
commencement of the fuit; they are both equally of record and 
notorious to the world, and there cannot^be any averment againit 
one but what may be equally made againft the other ; and there 
can be no harm in confidering the latitat in this light ; if the' 
plaintiiF had any xiierits, inftead of reforting to the latitat he 
might have replied a demand and refufal, and fo falGfied the 
plea Qf the defendant; therefore to conclude, that if the re- 
joinder be bad, becaufe it offers an iflue of a fa£l depending on 
the Ufuipg of a latitat^ the replication is in like manner equally 
fo, and then the plaintiff is guilty of the iiril fault ; on the other 
hand, if the replication be right* the rejoinder H fo likewife, as* 
it only offers an ifTue on the fame ground that the replication 
does, v/V. that the fuing out the latitat is the ground of the 
afUon. 

Judgment of the court. 

Lee C. J«-*In general the fuing out a latitat is not 'material ; A iat>ut 
and in the cafes cited it is conCdered only as proccfs to bring the ^f^ t« cont 
party into court ^ but m the preient cale the plaintift icems to th«natureof 
aim at a fufprife: and if tliis latitat is not to be confidered in an original 
the nature of a^i original writ, what is it ? when it is replied to 
the ftatute of limitations pleaded, or to avoid a tender, is it not 
the commencement of the fuit ? the defendant ought to have 
the fame advantage of it as the plaintiff; fo I chink the luitat in 
this cafe is to beconddered as an original writ, as the plaintiff 
himfelf in his replication has made it the commencement of his 
fuit J and judgment mud be for the defendant/ 

Wright J.— If the latitat be confidered only as proccfs to bring 

the party into court, then the rejoinder would be bad ; but the 

, plaintiff in this cafe by his replication feems to me to have made it 

the commencement of his fuit, and therefore I think it may be 

taken to be in nature of an original writ. 

L 2 Dcnnifon 
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Dennifon J. — ^The queftion is in this cafe, whether the tended 
comes too late ; the defendant pleads he made it before the ex- 
hibiting the bill, and this is right } the plainti6F, replies a latitat 9 
and that the tender was not made before the fuing out the latitats 
rejoinder that there was no caufe of adlion fubfifting at the ttme 
of fuing the latitat : to be fure a latitat is not ftridly an ofigi- 
tial, but it may be confidered as the commencement of the fuit ;; 
fo it is when pleaded to the fiatute of limitations, istc. I have 
fome doubt whether the plaintiff's replication be good» becaufe 
it is not material when the procefs ifltied : I fpeak this upon a 
fuppofition that the latitat is only procefs, and in this light the 
plaintiff feems to4nfift upon it ; I think it may be confidered in 
the nature of an original, being the commencement of the fuat^ 
and fo the rejoinder is good. 

Fojler J. of the fame opinion. 

Judgment for the defeoddnt j^ ta. cuTm 

Goodright, of the Demife of the Ifliic of Matthew 
Hall, verfus Jacob Hall. In Eje^ment. B. R. 

rcYife. rpHIS was a cafe referved for the opinion of the court upon the 
* words of a will. Jacob Hall the teftator having two fons, 
Ji/Iatthev} and Jacobs devifed his lands to Matthew in fee, « Pro* 
*< vided neverthelefs that if Mattbetu (hall die before me^ th<n 
" I do conftitute and appoint by thefc prefents my fon Jacot 
*' Hall to enjoy the eftate in the fame manner as Mattbew (piQiuld 
<^ have done, and alfo in cafe tlie faid Matthew (hall happen to 
*« die before the faid Jacob Hally he the faid Jacob Halljmiot 
^^ {hall have and enjoy the eftate z^ Matthew &ould<have done.*^ 

Matthew furvived the teftator, leaving iffue the leflbr of the 
plaintiff, and living Jacob the defendant and brother of Matthew* 

This cafe was twice argued at the bar \ and it was contended 
for the defendant that (by the wt>rds, ** And alfo in cafe the 
« faid Matthew fliall die before the faid Jacob Hall, he the faid 
*< Jacob i/a// junior, (hail have and enjoy the eftate zs Matthew 
*'' fhould have done -") the defendant was entitled to the lands.; 
but percuriamf the name Jacob Hall, without the addition of 
juniory muft plainly mean tne teftator, and the teftator begins 
iiis will thus, «* I Jacob Hally '&c." Judgment for the plainiiffl 
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Aubeer, Tniftee of the Marquis of Powis, ver/us 
Barker in Cuflody of the MarlhaL B. R. 

1 T was moved on behalf of the plaintiff to amend his declara- Amend- 

* tion, by adding two counts. This application to the court 2f°^' 

was made after the term next after the term in which the de- wuinotgivt 

claration was deliveredi and after the defendant had pleaded letye to 

thereto. amend a dc- 

daratioa 
after the 

Wright J. {abfenU Lee C. J.)— I take it to be the rule of the term next 
court, that a count cannot be added after two terms, and the ^^^^ 
term in which the declaration is delivered is always included, which it was 
As to the cafe of the Duchefs of Marlborough v. Widmore^ Hit. deliTeied^ 
4 G^^.,2. in B. R.^ the amendment in that cafe was allowed on 
a particular reafon, for if it had not been there allowed, the a£i:ioQ 
would have been loft by the running of the ftatute of limitations. 
Dennijon and Fofter J. of the fame opinion ; and fo the rule to 
fliew caufe why the amendment Ihould not be made was dif- ^^^^^ 

charged. But N. B. Another reafon for difchar^ing the rule 
wasj becaufe the defendant was in a&ual cuftody ; and this was 
the third term he had been fo ; and this would be making a new 
declaratioQ to keep him in prifon fo much the longer. 

Langftaflf w/ySrj* Rain & Ux. B. R. 

SIR Thmas Bootle moved to difchargc the wife out of cuftody. ^"*f^* 
This was an a&ion of affault and battery done by the defend-^ J^J^ .^j ^^ 
ant's wife^ wherein there was a verdidt and judgment for the ecution in 
plaintiff, and both the hufl^and and wife were taken in execution* *^^^^^"j{^ 
Bot ^ o^mm^TThis matter has been determined that the wife doneby'the 
h liable to be taken, in the cafe of Fsftch (5* Ux. v. Dudding ^ wife. 
I7ir.t in Mkh term 19 G«.. z.\ and they now rcfufcd to dif- aStfa.u$> 
Charge die vifc. 
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. The King verfus Charles Ratcliffe, Efq. November 

21, 1746. 

Fofkr 40. 'np HIS day a certiorari being returned before the court of J?. H. 
A^ ^^ ^^ record of the conviction and attainder of one Charles 

co^^a^ of RatcUffe^ in th€ year 17 16, for committing high treafon (in levy- 
high treafoQ iDg war againft his late Majefty King George the Firft in the year 
Intheycir X71J) before commiffioners appointed for that purpofe, at the 
liroQght in Old Bailey^ was read by the clerk of the crown 5 and alfo an ha^ 
by habeat heas corpuf dircdcd to the conftable of the Tower oiLQttdony widi 
S^TMordof ^^ return thereof, which was a comfnitment of the prifoncr 
vonvidion then brought thereby to the bar (fuppofing him to be the fame 
beiog ready Charles Ratcliffe convi£led as above) by the Duke of Nevjcajlkf 
whit^t^s Secretary of State, for the faid crime of high treafon, was alfo 
to fay why Tcad ( whcrcupon' the perfon then at the bar, fuppofcd to be the 
gcccution fame Charles Ratcliffe who was convifted in the year 1716, was 
Ss^awardfd. «^^<* ^^ ^h^e fccondary of the clerk of the crown to hold up his 
Hepieadshe hand, (which he refufed to do,) and what he had tofay why 
18 not the execution ihould not be awarded by the court, and done upon 
co^^viftcd^" him according to the faid judgment ; the Attorney- General 
ifluc is join- Ryder having firlt prayed on the part of the ctpwn that execution 
ed^md^ound might be awarded againft him. 

againft him, ^ ^ 

ai^d execution is awarded. 

Mr. Ford and Mr. Joddrel were affigned by the court of coyn-. 
fel with the prifoner at his requcft, and prayed time to confider 
what to plead and to rely upon, and defired to have a copy of 
the record and to fee it: but per curiam — ^There is no inftance 
or precedent for it, fo refufed it; but at thejr requeft the court 
prdcred the fame to be read over again by the clerk. 

Per curiam^^lt is reafonable that counfel fhould have time to 
be inftru£led> buf the crown muft not he delayed, fo takfe tim^ 
. till Monday next. 

Ipord for the prifoner— I defire it may not be underftood that 
we (hall be then ready to go to trial, bqt if we can give any good 
" reafon for putting it off, we fhall be at liberty to do it ; to which 
the court and the AttorneyTGcneral conceded, fo the prifoner was 
remanded, and ordered to be brought again to the bar on Monday 
the 24th of ffovembery which he accordingly was ; ^nd being 
aiked what he had to fay why execution (bould not be awarded 
againft him upon thp faid record of convi£tion, he pleaded or^ 
teatis that he was rjot the identical Charles Ratcliffe nanved in the 
record : th? Attorney-General ore fenus then replied that he was^ 
|ind thereupon iffiie was immediately joined oreienusi whereupon 
it was moved by the counfel for the prifoner, that a reafonable 
tinoc Plight be allowed to him tp prepare fpT hiSi defence upon an 
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affidavit made, that two pcrfons who were beyond fe^s, one of 
them ajt BruJfeU and the other at &. Germains^ were material wit- 
tkcffcs for him, ,as he believed, without whofe teftimony he could 
not fafely proceed to make his defence, and that they .will attend 
the trials if a reafonable time be allowed for that purpofe. 

It was firft objefted to this by the Attorney-General, that there 
was no title to the affidavit ; that it ought to have been intitled 
Between the King and Charles Rdtcliffe^ whereupon the affidavit 
was altered, hot vet not intitled^ as it was objeded it ought to 
hare been : the alteration only was, Le Count de Derwentwater 
maketh path, that A. and B, now refiding at fuch places abroad 
are material witnefles for this deponent in the trial of the ifluc 
joined between the King and this deponent, the prifoncr at the 
bar, without whofe teftimony ht cannot fafely make his defence • 
upon the faid iffue j and though the name of the caufe was not 
written at the top of this affidavit, this wa« prima facie well 
enough to have it read. After it was read, the Kin^s counfcl 
objected that it was not fufficient to put off the trial of this iffue, 
which was only of a collateral faft, and according to all the pre- , sil 7a. 
cedents in the books fuch ifluee had always been tried injlanter Rex ▼.Cor-. 
as foon as joined; but they faid, that if the prifoner at the bar ^gjf^*^' 
would fwear that he was not the very identical perfon named in iLev.ei, 
the faid record of coriviftion, and who was tried and convifted in 
the year 17 16, that might be a reafon for the court to give him a 
longer time to prepare for his defence, as it was a matter which 
was wholly in his own knowledge, and if true, he might fafely - 
fwear he was not that fame Charles Ratcliffe mentioned in the 
faid record of convidlion ; but the prifoner (after a long argu- 
ment for him that he was not obliged by law to fwear to his plea) 
refufing to fwear that he was not the fame identical perfon who 
was convifted in the year 1 7 16, the court immediately * fwore a • So it wa% 
jury to try the fa£l (which jury was ready waiting in the hall in J?"„y"nJf* - 
order to try any iffue that might be joined between the King and Roger John- 
the prifoner). • ' . ' foninB. R. 

'^ ' ' , • Mich.2G *• 

N. B. Mr. 

The two firft witneffes called for the King depofed. That ihey Ratcliffe . 
knew Charks Ratcliffe in the year 17 15, and that he was brother ^^'jj^"?*^ 
to the late Earl of Derwentwater i that they faw him in rebellion ^^n cIiiST 
at Hexham in arms 5 that he had another brother Francis^ who and infiftcd 
died before ^the rebellion in 17 15, but thefe two witneflTes faid, ©n^'* "8^^ 
they had never feen the faid Charles Ratcliffe fince they faw him ^*y^chlu^" 
at Hexham^ until about a month now paft, when they faw him at lenge, but 
the Tower of idf/dlw, and that the perfon at the bar was the very ^j^°^^J' 
fame identical Charles Ratcliffe. But N, B. I did ngt hear thefe ^r!", and fo 
two witnefles, or either of them, fwear that they or either of has been ihc 
tHcm faw the prifoner tried and convided in the year 1716* ^^^ecKt. 

See S. P. C* 163. Co. Litt. 157* a Hal« 267. s I^ev. 62. « Keb. 244. 

' - 'L 4 A third 
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A third witnefs was called by the King's counfel to prove the 
fame^hing, and although he fwore he ufed to (have that Charles 
Ratcliffej who was convifle^ in the year 17 16, in Newgate, yet 
he now fwore that he did not believe the prifoner at the bar to 
be the fame perfon, and rather thought he was not that perfon. 

The fourth and laft witnefs for the crown was Wtlliamfon the 
lieutenant of the Tower, who fwore that (ince the prifoner at the 
bar had been now lately in the Tower, he had declared he was 
/ the Earl of Derwentwatetf and that he the prifoner had told him 

in what manner he paade his efcape ,out of the Tower in the 
year 1716. 

Befides this evidence, two a£ks of parliament were read which 
mention the attainder'of the late Earl of Derwentwater and the 
faid Charles Ratcliffe, and fpme others of that family. This was 
the whole of the evidence for the King. 

Then; the counfel for the prifoner obfervcd upon the evidence 
that the two witncffes who had fworn pofitivcly might be miftaten 
in the perfon of the prifoner^ as they had not fecn Charles Rat^ 
cltffe, whom they faw at Hexham^ for 30 years together, and this 
might the rather be fuppofed, becaufe the third witnefs had rc- 
fufed even to fwear that he believed the perfon at the bar to be 
the fame Charles Ratcltffe, though he faid he knew the Charles 
Ratcliffe^ brother of the late Earl of Derwentwater : that none of 
the witnefies had proved that the prifoner at the bar was the fame 
Charles Ratcliffe who was tried, or faw hii;n tried and convi£ked 
in the year 1716. 

After this the jury retired from the bar, and in half an hour 
brought in their verdiS that the prifoner at the bar was the very 
fame Charles Ratcliffe who was convifted of high treafon in the 
year 17 16, mentioned in the faid record: whereupon Mr. Ford 
for the prifoner moved that he might- have leave to plead an aft 
of oblivion or general pardon of the third year of the late King 5 
but^r three Judges^ — It cannot now be dond, for the defendant - 
has been alked what he had to fay, Isc.^ and he has relied upon his 
not being the fame perfon mentioned in the record j and this plea 
comes too late, he having made his eleftion what to rely upon,and 
the court cannot aik him twice what he has to fay why execution 
ihouU not be awarded agaiuft him, whereupon the court awarded 
execution, and this day fortnight was appointed by the court for 
that purpofe at the prayer of the Attorney-General, 

Note$ The prifoner inGfted he was an officer in the French 
King's army, and offered his commiffion, but the court refufed to 
read it : he alfo infifted on a cartel between the two crowns now 
ki war, but the court fa^ they could take no notice of either. 

, . Nofti 
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Note J The conrt (uif w|iore any ecception is in an ad of par«^ 
don it muft be pleaded fpeciall/, or they could taketio notice of it. 

Note; The prifoner refufed to hold up his hand, and did not 
do it. 

Memorandum: The prifoner was beheaded on Little Tower^ 
lillthc 8th of December l^46f about one at noonf, and behaved 
with great fiortitude and Chriftian patienciej ut audivL 

Smi h and Sibfon. B. R. 

/THIS was an nQxon pf trefpafs, aiTaulty apd falfe imprifon* impnlba^' 
* ment. Upon the general. iflue Not guilty, there was aver- merit, 
dia for the plaintiflF at Carlijle, fubjedl to tlic opinion of the ^^^^ 
court upon the following cafe : juftices 0/ 

' peace in the 

An information was made before juftices of peace upon oath ^"*^forhar- 
againft the plaintiflF 5^//^ for harbouring run goods contrary to bowring run 
the ftatute of Gee. i . ; that the juftices did adjudge that Smith did g<^s> ^ «c. 
harbour fuch run goods, viz. brandy, fe'r.; and according to ^^j^^Jy^nt 
the power given them by the ftatute, condemned him in the pe- till he pay 
nalty of 13/., and made out a warrant of diftrefs to levy the fame thefame, he 
on his goods 5 and upon the back of the firft adjudicati6n, by way ^^VutS 
of indorfement, there was a further adjudication that the faid officer de- 
Smith fliould pay (befidcs the faid 13/.) 5 j. 4^. to the officers for taint him 
their cofts and chargeSf which was alfo put on the back of the '* /jf*^* 
warrant, which was direfted to the defendant and the gaoler, m lefor 
They returned upoin the warrant that the plaintiff had no goods cofts, this la 
whereupon the money could be levied ; fo the juftices made out fonrocnu'*" 
another warrant direfted to the defendant, who was a conftable, 
and to the gaoler, to take 'the body of the plaintiff, and to convey 
the fame to the county gaol, and there to deliver hini to the 
keeper thereof, thereby requiring the faid keeper to take him into 
his cuftody, and to detain him until he paid the fum of 13 /. It is 
further ftated in this cafe, that upon this warrant the defendant 
attached the plaintiff, whereupon the plaintiff tendered and of- 
fered to pay him 1 3 /., which the defendant refufed to accept, 
and refuted to releafe the plaintiff out of cuftody unlefs he would 
pay the further fum of 5 j*. 4^. for cofts, whicn the plaintiff re-- 
fufed to do, thereupon the defendant carried him towards the 
county gaol the ne^t day \ but before they got to the gaol they 
were overtaken upon the road by one Daniel Wilfotty who paid 
^jic 13/. and 5/. 4^. for which a receipt was given to the plain- 
^^ff^ and then he was .difcharged out of cuftody, and not carried 
togjfcoU 

\ Kr. Hentey for the defendant objc£led, that although the 
juftices had no power to adjudge, nor the officers any right to 

take 
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take any thing for cofts, yet that trefpafs and imprifonm^nt was 

not the proper a£lion in this cak^ but that wherever any man 

demands and receives more monev than he aught to do, an a£lion 

. for money received to the ufe of tne plaintiff is the proper adlion* 

2d/yf He obje£led that the defendant had no authority to re- 
ceive any money, but was only to carry the plaintiff to prifon, 
and that the receiving of this money was an indulgence to the 
plaintiffs as in the cafe of a rap, ad faiisfaciendum^ in ftriftnefs 
the flidriff is to take the body, and to have him before the king 
at Weftminflery and has no authority to receive any money ; and 
the a^ of parliament in this cafe directs that the money &all b^ 
paid to the fheriff, 

Mr. Crowle for the plaintiff — ^The defendant has abufed the 
authority given him by the warrant, which was only to take and 
detain the plaintiff until he paid the 13/. : after plaintiff offered 
to pay the 13/. the detainer was illegal, for the warrant fays no- 
thing of the 5/. 4 J.j neither have the juftices power to give any 
cofls. Mr. Henley feems to admit that an aftion for money re- 
ceived would lie, which is an admiffion that the money was un- 
lawfully received ; and if fo, it was falfe imprifonment to detain 
him after he offered to pay the 13 /., and of that opinion was the 
^bole court, and the poflca was deliver<;d to the plaintiff. 

In anfwer to what was faid, that the defendant had nq power 
to take the money, and to what was faid about a ca. fa. Mr. 

J u dice I)ennifon faid, that as to this he would give no opinion ; 
ut that it feemed very iard to him, that when the warrant in 
this cafe, or upon a ca^ fa. \i only for raifing the money, it would 
be~ very hard to carry a man to gaol after he offered to pay it ; 
and faid, he thought that if a defendant taken by a ca*fa. offered 
to pay the money, and the flieriff refufed to take it and ftill de- 
tained him, it would be fa]fe imprifonmeat, which was no^ de<v 
. pied by the reft of the court. 



Wood verfus Wenman. B.R. 

'TTHIS was an afiion originally brought in the court of the 
'^ (heriffs of Londo/ii which was removed hy habeas corpus in 



Hal^eas cor. 
plis to rc- 

moveacaufc ^. i?. the 6th day of, November. Upon the 12th of November 
l|rought jj^^ plaintiff delivered a declaration, nnd gavt a rule to plead i 
Pec>iration ^^^d now Sir y&hn Strange for the defendant moved for an im- 
Nov. la. parlance, and infifted the pradlice was the fame as if the afliba 
?^^"?%?V ^a« originally commenced in this court, and cited- Sail. CIC.2 

Dotent}tI«d , ^ . ' -^r -11 t 1 • TT • r !• 

toanim- but per curtamr^Wfi will not put t^ie plaintiff m a worfe condi- 

pariancc. lion than he was in the court below, and therefore refufed to 

grant an imparlance 5 fo Sir John took nothing by his motion, * 
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Adams verfus Sparry, B. R. 

•THIS was an adlon commenced by bill, wherein the plaintiff An e«eco. 
* having proceeded to final judgment, fued oat a jleri fac'ioi ^^^^^ 
returfiablc on Monday next after three weeks from the day of 5/. tamable oa 
Michael^ which was the cflbin-day and the 20th of Novemter^ for theeflbm- 
Michaelmas-^ny happened upon a Monday^ and the full term be- ^J^ 
gan upon Thurfday 23d of November. Per rz/r/Virf— There is no 
fuch return in this term in fuits by bill as Monday next after 
three weeks from the day of St. Michael^ fo the execution is 
void, and the goods taken thereby and in the (herifPs hands muft 
be reftored to the defendant. Sit John Strange for the defend- 
ant, Sir Richard Lloyd for the plaintiff. 

Ryall, Knight, and others, Affignecs of Harvcft a 
Bankrupt, verfus Larkin. B. R, 

A CTION on ajfum^t^ that defendant was indebted to William The (bttttt 
^ Harvejl and Jonathan Stevens deceafed, whom the faid Wil^ ^^*"*"^!-. 
ham Harveft furvived, in 20/. for goods fold and delivered by agmn^ant 
the faid William Harvejl and Stevens in his life-time» and before other docs 
the faid William Harvejl became a bankrupt, to the faid William ^".^"^ 
Lariin, quantum valebant for other goods, and an infimul compu- onder a 
tajjet with Harvejl and Stevens in his life-time, whereupon de- commiffioo 
fendant was found in arrear 13/. yx. 6^/., and being fo found in <*^*>«>^"P^ 
arrear, ptomifed payment, and concludes that the defendant hath 
not paid the faid Harvejl and Stevens in the life-time of the faid 
Sievensy and beforcthe faid Harvejl became a bankrupt, or to the 
faid Stevens in his life^time fince the faid Harvejl became a bank- 
rupt, or to the laid plaintiffs, the aflignees, fince the death of the 
(aid Stevens^ to the damage of the faid afUj^nees of 20/. 

Defendant pleads non ajfumpjity and thereupon iflue is joined : Pleaafetrof 
and further the defendant by leave of the court fays, that the ^^ ^ ^^^^ 
faid adignees ought not to have or maintain their (aid a^iion 
againft him the faid defendant, becaufe he the faid defendant 
fays, that the faid William Harveft before he became a bankrupt, 
that is to fay^ on the 21ft day 01 ^pril 1740, Tit Wefiminfter, in 
the county aforefaid, by his certain writing obligatory called a 
bond, fealed with the fcal of the faid William Harvejl^ and (hewn 
to the court of the fajd lord the king now here, the date whereof 
^ ^t da^ and jpear }a(t pi^eptipo^d? ^ckf^owledged himfelf to bei 

held 
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held and firmly bound to the faid William Larkin in 100/. of 
lawful money of Great Britain^ to be paid to the faid William 
JLarkittf when be ihould be thereunto required ; and the faid 
William Larkin in hSt faith, that there is now due and owing to 
him the faid WiUiatn Larkin from the faid William Harvkftj upon 
account of the faid writing obligatory, for principal and interefl: 
the fum of 64/. of lawful money of Great Britain^ to wit, at 
Wifiminjltr aforefaid, in the county aforefaid, which faid fum of 
64/. by the faid William Harveft owing as aforefaid, exceeds the 
money from the faid William Larkin due to the faid aflignees 
of the faid William Harvejl as aforefaid, to wit, the fum of 
1 3 A 5 /, 6 </. by occafion of the promifes mentioned in the faid de<- 
claration, namely, at Weftnunjler aforefaid, and out of which faid 
fum of 64/. he the faid William Larkin is willing and offers to 
pay the faid aflignees the whole of the faid money due to them a$ 
awgnees aforejaid, by reafon of the premifes according to the 
form of the ftatute in fuch cafe made and provided ; and this he 
is ready to verify ; wherefore he prays judgment if the faid 
aflignees ought to have or maintain their laid a£tion thereupon 
againft him, isfc. To this the plaintiff demurred generally, and 
the defendant joined iu demurrer. , 

Thia cafe was argued by Serjeant Booth for the plaintifl^, and 
by Mr, Law/on for the defendant. For, the plaintiffs it was in* 
fifled, that; die a£i: of parliament for fetting off one debt againft 
another did not extend to affignees Under a commiffion of bank- 
rupt, and that in the prefent cafe there waa not n^utual debts, for. 
wherever there are mutual debts there muft be mutual rem^edies, 
and the defendant could have no adlion on his bond againft the 
plaintifi^; and of this opinion was the court, and gave judgment 
for the plaintiff. 
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Dominus Rex vcf^s Kinlock. B. R. 

THE defendant was arraigned for committing high treafon, Atnutorwas 
being in the late rebellion, and pleaded Not guilty, and the JJ^^jf^^ 
jury were fwom, and his trial Juft coming on, the defendant in- two juries 
fifted he was a fubjedl of the kmg of France, and that he was ad- fworn to try 
vifed to plead to the jurifdiflion of the court, which he was now sJJ^ii, juf. 
too late to do, (having already pledded in chief,) without the con- tJceFofter*t 
font of the Attorney-General, who with great faimefs and can- rtsportof thw 
dour confented that the prifoncr might withdraw his plea and "^® ' ' *^* 
plead to the jurifdifiion of the court, and that a juror might be 
withdrawn and the jury difmifled, which was accordingly done^ 
The Attorney demurred ; and upon arguing this matter, the plea 
to the jurifdidion was over-ruled \ whereupon the priifoner was a 
fecond time arraigned, and pleaded Not guilty, and another jury 
Was fworn and brought htm in guilty : and now in arreft of judg- 
ment the queilion was. Whether a prifoner could be twice ar- 
raigned and a fecond jury fworn to try him ? and by the Opinion 
of nine Judges again ft Mr. Juftice Wright at St. Margarefs HilU 
it was held that he was legally tried and convicted, for the firft 
jury was withdrawn at his own prayer and by his own confent : , 
but Wright argued totis viribus again ft it, and in fifted ftrongly 
that no man can be put twice upon the trial of his' life for ond 
and the farpe crime, not even by his own confent. N, B, Upon 
the report of this matter to the King, his Majcfty was gracioufly 
pleafcd to pardon Kinioci, ut pudivi. 

Thornton qui tarn ver/us Gibfoh. * B. R. 

'TpHIS was an aftion qui tarn iot killing hares, in which there Money not 
'■• were feven counts laid: the defendant pleaded the general *"|^f^(^**^^ 
iflue laft term 5 and npw Mr. Fawles moved to withdraw the courtaftcr 
general iiTue, and to pay 5/, into court, and have it ftruck out p)ea pleaded. 

of 
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<rf the declaration : fed per curiam — ^This would be to overturn 
' the pra£iice of the court, which never gives leave to pay money 
into court after a plea pleaded \ and difcharged the rule to (hew 
caufe. Mr. Clayton for the plaintiff. 
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Between the Parifli of Auftwick and the Parifh of 
Clapham in Yorkfliire. B. R. 

Settlement TijflCHAEL Wilfon a poor boy, with the affent of two jufticcs, 
of poor. -^^ was bound apprentice to Thomas Jack/on of Auftwick^ who 
i!ten*iw may ^^^ tenant to Thomas Jachfon^ clerk of Clapham^ who had agreed 
be turned to indemnify ST. Jachfon of Aufituick, who fent the pauper the 
over from next day to Mr. Jack/on of Clapham, with whom he ftayed about 
ftom B. to feven or eight weeks, and attended his (heep, and then ran away 
c. and (hall to his mother, whereupon Mr. J, of Clapham agreed the pauper 
gain a fettle- {hould (lay with his mother, and that he would pay her for thd 
S^r^diV^^y'^ board and clothes, which he did for between two and three 
UA forcy vcars ; afterwards Mr. Jackfon of Clapham agreed with the boy's 
^Jf** brother, who was a mafon, and lived at Ai^tvick^ that the boy 

ihould ferve him for the remainder of the time in the indenture ; 

accordingly the boy did ferve his brother the mafon ^tAufiwick 

the remainder of the time. 

By the order of two ju dices, which was confirmed by the fef- 
fions, the boy was removed to Clapham ; and now Mr. Clayton^ on 
behalf of the parifli of Aujlwick, came to (hew caufe why both the 
orders fliould not be qualhed ; and obje£led, that although one 
mailer might confent that his apprentice might go to another 
mader and ferve out his time with him, yet thtt z fecond mafler 
could not turn him over to a third, as has been dbne here 5 for if 
fo, the apprentice might be turned over to forty different matters y 
and therefore he, faid the pauper was well fettled at Clapham^ 
where hi3 lad legal feryice was. 

c Ta 
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To this it was anfwercd by- Sir John Strange on the other fide^ 
and refolved by the court, that the uatute which gives a Settlement 
to a poor child who is bound by the parifh, requires only that the 
apprentice (hall be bound by ipdenture, and thereby he {hall gain 
a fettlement where he laft ferved by fach indenture for the fpaq^e 
of forty days ; and though firi&ly fi>eaking, in point of law, an 
apprentice cannot be alligned, or turned over by one maflier to 
another except by cuftom, as in London^ yet it has always been 
held| that if an apprentice with his own confent is turned over ^ 
with his indenture from one to another', and ferves the fecon4 
mailer forty days^ he gains a fettlement where he lad ferved ; 
and The King and Eqft Bergholtf Trin. 1 3 Geo. 2. was cited, 
where a pauper was bound to ^.. who turned him over to B» 
who turned him over to C. at £a/l B, where he ferved the lafl;. 
forty days s the court were of opinion he gained a fettlement at 
Eaft B. and this is in the very point ; fo the orders of the juf-. 
tites and fei&pns were quafhed, becaufe the pauper gained a fet- 
tlement at Aujtnvick, where he ferved the la(t torty days. 

Spelman, Efq. a Barrifter, "uetfus . B. R. 

'THE defendant moved to change the venue from Middhfex Venuc. 
* into Hertford/hire upon the common affidavit, and obtained ^ bamfltr 
a rule for that purpofe ; and now the plaintiff came and moved viieg^of la •- 
to difcharge the rule, infilling upon his privilege of laying his ing ihe tc- 
a£lion in Middle/ex^ where the court of B.R> (where he attends) ""^ U Mid- 



dlefex al- 



fits 5 and per curiam --The rule to cliange the venue muft be dif- though* tht 

charged. caufe of action arife in another county^ 

Elton afid Elton & al. In Chancery. 

CIR Abraham Elton^ by his will dated 26 OBober 172.7, devifcd A legacy 
in'thefe words: ** Item^ whereas I havi a right and power g*^"^ to a 
" to difpofe of the fum of 1500/. being part of the money fet- daughter is 
'* tied upon my late deceafed daughter Elizabeth^ the late wife cafe Ac 
** of Peter Day efq. and which fum is now in his hands ; now """'y ^"** 
** I do hereby give aiid bequeath the fame, and all my right and ^^ jj^/ ^^l 
** intereft therein, unto my grarjd-daughter A?ina Elton^ the manied, ih« 
** daughter of my fon Jacob Eltouy to be at her own difpofal, J^^^^y '^^^'T 
** purfuant to the rcquelt of my faid late deceafed daughter jE//^ 
^^ zabeth Dajy in cafe (he marries with the confent and appro- 
** bation of my faid fon Jacob Elton and his wife^ and in cafe of 
" their deaths before that time, * then with the confent and 
" approbation of their truftees, and not otherwife."^ 

Anna 
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Jnna Mlion the legatee forvijed the teftator^ but died at fouf^ 
teen years of age, and unmarried. 

The queftion in this caufe was» ^Wlietber the legacy of 1500 /. 
ever vefted in Jnna Ehonf for if it did» it fliall go to the'plain- 
fiflp her father, who it her adminiftrator ; if it did not veft, then 
It will fink in the refidue of the perfonal ellate of the teftator ; 
and the defendants who are affignees under a commiffion of 
bankrupt of the prefept Sir Abraham Elton the teftator's grand- 
fon, (who was refiduary legatee of Dame Elton, who waa refi-* 
duary.Iegatee of the teuator>) will be entitled to it; 

It was in Tided by Mr* Atiomej^Generat on behalf of the plain- 
ttfFy that the legacy vefted by the firft part of the claufe, and that 
the words annexed to it, *• In fafejbe marries with the confent and 
** approbation of my faidfon, &c." made a condition fubfequent, 
which, by the aa: of God intervening, could never be per- 
formed ; fo that the legacy, which was once vefted, could not 
be taken out of the legatee by the a£l of God. 

On the other fide it was contended that this legacy never 
vefted at all, and fo it was decreed. 

Smhburnc Lord Hardwirke — I am of opinion that this is a condition pre- 
0^<i Or h ^*^^^^N but. whether it be confidercd as a condition precedent or 
Leg 452!* * fubfequent, that will make no difference in this cafe, for as mo- 
ney legacies are always determined in this court according to the 
rules laid down by the ecclefiaftical courts, which hold all con- 
ditions void which are annexed to legacies in reftraint of mar- 
riage, it mikes no difference whether this be a condition pre- 
cedent or fubfequent in refpe£l to the legatee's marrying with or 
without confent ; the marriage is- the event which muft haffpen 
before the legacy could veft ; and I am of opinion if the legatee 
had married without the confent required, that this court ought 
and would have decreed the legacy to have been vefted^ as the 
fame was not given over to any other perfon. 

Siippofe the legatee had brought her bill to have been paid this^ 
mioney, the court could not have decreed it to have been paid to 
her^ becaufe it is given to her ujpon an event {viz. her marriage) 
which never happened. 

The rule of the civil law in this matter is, " Dies incertus facit 
«< conditionem /" the uncertainty of the time, or whether the event 
will ever happen, upon v/hich event it is to be paid or given, is 
the reafon that has always guided tn fimilar cafes to this, and if 
the evcpt docs never happen, the legacy never vefts. 

I am 
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I am alfo of opinion that the legatee in this oafe, bein^ z 
grandehild^ dould not have had the intereft of the legacjr ordered 
to be paid to her for itiaintenance $ but if it had been in the cafe 
of 7i father ^nd daughter^ and no other provifion had been made 
for her, this court would have gircn her the iatereft. 

If a legacy be given to a perfon to be paid at the age of 
twenty-one, though the legatee dies before that time, the legacy 
vefts, and fliall go to the legatee's reprefentativCi becaufe the time 
is certain when the legatee would have been of that age if he had 
lived ; but whether a Gngle womati will ever marry or not, is 
wholly uncertain ; therefore if the legacy be given upon her 
marriage, it can never veft until that event (wluch the teftator 
had in view) happen* 

The wordsj *' And not otherwtfe^ are very ftrong, and relate 
to the whole claufe, and are as much as if he had ikid, ** I do 
« not give it her unlefs (he marry with confet, i^c.^ however 
fhe might have takeA it, notwithftanding thefe words,' if fhe had 
married even without confent. 

In the cafe of Athins and HUcochs (in which I took time to 
confidcr and look into all the books and cafes upon this head, 
both in the civil and common law) the cafe was, a father, by 
his will, gave to his daughter 200 /. to be paid her at the time of 
her marriage, provided (he married with confent, tsfc. the le- 
gatee died unmarried after the teftator, and in that cafe I decreed 
that the legacy never vefted ; this is a ftronger cafe than that at !» die ciTc 
the bar, as being in the cafe of a father and daughter^ for it is a ^^\ t^ll%^ 
debt of nature due from the father that he (hall make a provifion ter of a L-' 
for his own childf but the debt is not fo much due from the grand" ' pyhoM, the 
fire to iht grandchild : and there is a great difference, for if a J^IL^i 
copyhold eftate is devifed to a childy and no furrender be made in want of a 
the teftator's fife-time to the ufe of his willy this court will fupply farrenderto 
the want of z furrender : but if (mAi furrender be wanting in the S^wiU^^but 
cafe of a devife of a copyhold by a grand/ire to a grandchild^ this not in the 
court will not fupply fuch defect, becaufe the grandchild mzj ^^^^^^ 
be provided for by its own immediate parents, as was deter- ^ I ^J^ 
mined inter Kettle and Town/end* child. 

If a legacy be given at twenty-onq or day of marriage with con- 
fent, if the legatee live till twenty-one, and afterwards marry 
without confent, yet (he (hall have it, though it be given over 
if (he married without confent. 

It is plain the teftator intended to give this {500 A to prefer his 
grand-daughter in marriage, and it is very common for teftators 
to make different provifions for their daughters or grand-daughters 
in refpe£t to their marrying and not marrying. 

Vol. I. M As 
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As to tte words, " To be at her own difpofal^ thoft may t% 
well mean that it fhould be to her own feparate ufe when (he 
marries, as any thing elfe ; but there is no occ^fion to make any 
conftrudion as to dijpofal one way or other, for the legacy never 
veiled, becaufe the legatee never was married. 

' The billwas difmifled without cofts, as it was only brought to 
have the opinion of the court. 

Note ; Mr. Brown for the defendant, in the cafe of Garbut v. 
Hilton^ at the Rolls, 26 Nov. 1739, the teftator by his will in 
1736, gave plaintiff 200/. provided fhe married with the con- 
fent of her father and mother, or the furvivor of them ; plaintiff 
brought her bill to have the legacy raifed and paid to her, and 
the queftion debated was, Whether (he mud not be married be- 
fore (he' was entitled to have the 200/.? and the Mailer of the 
Rolls was clearly of opinion there mud be a marriage firft. 

Said per Lord Hardwicke^ that the book of Reports of Cafes in 
Equity in Lord Nottingham'/ time was of no autliority* 
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Fogoe verfus Gale> B. R. 

THE defendant having obtained a rule for changing the venue 
from Cumberland to London^ upon the common affidavit that 
the plaintiff's caufe of a£iton, if he had any, arofe in London^ 
and not in Cumberland^ or elfewhere out of London ; it was now 
moved by Mr. Poole on the behalf of the plaintiff^ that this rule 
might be difcharged upon an affidavit that this was an adion 
founded upon a promife made by tlie defendant to the plaintiff 
to indemnify him from any damages which might happen to him 
by reafon of the plaintiff's agent or correfpondent at Glafgow 
becoming bail or caution for the defendant in ihe jidmiraltj 
court there ; that the defendant's witneffes lived in Scotland^ and 
were willing to come to Carlifle, (to give evidence,) but no fur- 
ther } and that as there was, no proccfs to oblige thefe witneffes 
tQ come to London^ Poole prayed the adlion might be laid in 
Cumberland^ as the next Englijb icounty to Scotland. But per 
curiam'^This was denied, for here is the common affidavit, and 
we cannot depart from the pra^ice, which is the law qfthe court, 
and, asfuch, is the law of the land, and the plaintiff took nothing 
by the motion. Ford pro def. 
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Rex verfiis Hunter. B. R. 

JUDGMENT yfh^ regularly figncd in this {being a criminal) A "guhr 
caufc, and it was moved by Mr. Crowle and Mr. Ford for the ic,5^u& 
defendants to fet it afide ^pon payment of cofts, pleading the cannot be fet 
general iffue, and taking (hort notice of trial, as is often done in •fid«on W* 
dwi faits I but denied /^r curiam, for it never was done. co^l^ 

Howell qui tarn, &c. ver/us James. B. R. 

'THIS 18 a nilc to fliew caufewhythe plaintiff fliould not U(cm$tl(m 
^ have leave to amend his information againft the defendant ^ ^i^fji!! 
for killing a hare, by altering the parifli where the fame is laid to JIJ*^"** 
be done. Mr. Evans on (hewing caufe obje£ted, that there 
might be a convi£lion before the juftices for the fame fa£i: already^ 
in the parifh where the informer wants to lav it ; but it was an- 
fwered by Mr. Phillips ^or the plainti6F— Nothing of that appears 
to the court, and it is now three months fince the iz€t was done, 
and if we cannot amend it, the defendant will efcape the profe« 
cation. And this is like the cafe of the Ducbefs of Mariborougb 
Y. Wbitmore^ where the court allowed the plaintiff to amend in 
an extraordinary cafe, which if the court had not done^ the ftatutc^ 
of limitations would have run, and the plaintiff have loft all re« 
medy. And the rule now was made abfolute to amend the in- 
formation. 
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Rex v^r/us Harvey. B. R, 



CTcryiaw T N the laft term the defendant was brought to the bar by an 

ducing a ca< 
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habeas corpt4Sf th^ return whereof fets forth, that he was com- 



pitaipunini- wiittcd Bs a fcloH convift upon the late^/, 19 Geo. 2- for not 
nent moft furrcndering himfelf within forty days after publication in the 
ftriSr?™^ Gazrt/tf, of an order • by the King m council for him to furrender 
^* upon a charge of being armed on the fea-coaft in order to be aid- 
ing and affifting In running of goods. 

A fuggeftbn of aH the fa£ls and requifit^s in the ad of parlia- 
ment was entered upon the roll by way of ^/. cun ifite/ligi, &c. 
to which the defendant pleaded, by dertymg all the fads therein 
ailedged, and the jlt4orney*Genera{ (then pre&nt) joined iflue, and 
the prifoner was then remanded, and was ordered to be tried the 
firft Monday in this term. 

The defendant being now upon his trial, infifted that among 
other provifions the ftatute requires the (heriff to proclaim the 
order of council in two market towns ftedr the place where the 
offence was committed } that it appeared upon the record that 
the proclamation was made at HaJIeigb 42 miles diftant from it| 
at Ipfwich 30 miles diftant, and at Lefltff6 miles diftant; and it 
was proved that there were five other market towns at 6, 8, and 
14 miles diftant from the place where the offence was committed, 
and fo the defendant objeded that the order had not been pro* 
claimed at the market towns near the place, and therefore infift- 
ed he was not legally convided. In anfwer to7£/j it was proved 
that Hadkigh was a town in the fame parifli where the defendant 
reGded, and therefore the Kin^s coutifel faid the proclamation 
made there was more advantageous to the defendanti and that 
the ftatute ought to have a liberal conftrudion as to this b&y 
which was only to give notice to the party to appear* But per 
ruriam^^The letter of this penal law ought to be complied with, 
and ho proclamation can be iillowed which is not warranted by 
the ftatute^ as the prefent fcems (to os) not to be ; for there can 

be 
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be ho rule more certaiiii than that every law intrbJuciHg a capifat 
punijbment olight tb le con/lruedjhifffy. 

Thrale ver/iis Cornwall. B. R. 

ACTION of debt for rent brought by the affignee of the leflbr Debtfortent 
againft the Icffcc in the county of Middie/ex, of lands in l^^^^\^^ 
Surry. Upon demuntr it was objeded for the defendant, that ie!^/i8io€ait 
an a^cm of debt in this cafe is at the common law, which always but covenant 
annexes the rent to the reverfioni is always local, and muft be vide°/R7* 
laid in the county where the land is ; and the diftin£lioh is be- i^', 24^ ^^ 
tveen dek and covenant, for covenant being founded on the privity » Lev- 
of contrad, is tranfitory : at common law covenant did not lie c^'^[. 
for the al&gnec of the reverfion againft the ieflee, but is given by 183'. 
thejtat. 32 Hen^ 8. r. 34. And fo it was held per curiam, who 
faid that i Sound. 237, 238. where the diflFerence was taken, has 
always been holdeh for gcbd law. And judgment waa{;iven for 
the defendant. 

Hawes anJ Hawes. In Chancery. 

T ORD Nardwicle Chancellor — ^Thcre arc two queftions made what worda 
" in this caufe j i/, The firft arifcs upon the words of the will '^^^^^. 
of the grandfather Andrew Hawes, ^n^hich are, << I give and dewfe nancy in 
" all my ejtate in t), unto my four children A,, B., C, and D-, (who common, 
" were his youngerchildren,}/^Wr^ir/0/iJ/7^jp/7/^rm^r,f^i/a/i^ ftifhl^a*'* 
'' to he divided between ihemjbare andjbare altke^ as tenants in com^ furvivorfliip 
*' mon^ and not as jointenants, with benefit of furvivor/Bip" The if any of the 
queftion is. Whether the four children take as tenants in common underMc!* 
generally, or as tenants in common with fome fort of benefit of i Wmi. 96. 

furvivorfcip ? Stringers. 

*^ PhUlipf,aC 

It IS true that, in this zoyxxt, jointenancies are not favoured, be- j/jo.^lJfted 
caufe they are a kind of eftates that do not make provifion for in 1 Wms.. 
pofterity, neither do I take it that courts of law do at this day fa- 9^- Eq.Ca. 
vour them; although Lord Coke fays, thzt jointenancy is favoured aVern^^sVo. 
becaufe t^e law is againft the diviOon of tenures, but as tenures Prec in 
are many of them taken away, and in a great meafure aboliflied, ^^' 
that reafon ceafes, and courts of law inclijie the fame way with Poi^am and 
this court. Another rule is, that where there are contradidory Bampfidd, 
words in a will, the court makes a reafonable and uniform con- *^o-Ab.9o. 
ftruftion, and will reje£l: fuch words as are abfurd and contra- J[wlni ao. 
diftory to the intent of the teftator. ' 54- Cro. 

Ella. 695. 

The words, *^ Equally to be divided,^* in a will, make a tenancy Annc'stimc 
in common : here is alfo added, «* As femmts in common, and not as 108. of no 
" jolnienantTi^ which are very ftrong words \ but theA it is alfo »»»tbority, 
'•*'*• ' M3 faid, 
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faid, *' fviih benefit of furvivorjhipi^ which laft words create the 
difficulty in the cafe, that is to fay, to know at what (ime the 
teftator intended this benefit of furvivorjhip ihould take place ; 
and this may be explained by another part of his will, where he 
plainly points out tl furvivorjhip among the children themfelves 
as to his pcrfonal eftate, where the words axe, •' Jfany ofmj 
** younger children die under age and unmarried^ then 1 direEl that 
** thefhare ofhimfo dying fball go to ihefurvivors /' then h^ comes 
. to this devife of his real eftate to his fud four younger children, 
but it is true he does not fay with like benefit oifurvivorfbip. I 
think it is natural to confider this as a f und 6r provifion for thefe 
four children, and that he meant, if any of them ihould die be- 
fore 21 or unmarried, that the (hare of the child fo dying ihould 
go among the other children \ and I am of opinion that C. dying 
under age, his ihare did furvive to the other three,, and (ball not 
go to his heir at law. 

The fecond queftion arifes upon the words of the wilt of the 
father Hamvood Hawes^ wherein he devifes all his eilate to Mr. 
Sheafe in fee, upon trail that he, his heirs and afligns, (hall fell 
and difpofe of it, or of fo much thereof as is neceflaiy, and raife 
money to pay his debts ; ** And the refidue of my efate which Jball 
<* remain unfold^ I direB my /aid truftee to convey to my three chil- 
** dren A., B., and C, and their heirs, as tenants in common^ and to 
•* ihe furvivor andfurvivors of them and their heirs , when he^Jbc, 
** or theyfhall attain their age of iwenty-one, and the rents and pro- 
•* fts in the mean time to be paid towards their edutation!^ One of 
the children died under twenty-one and unmarried \ the queftiop 
is. Whether this eftate vefted immediately upon the death of the 
teftator, or not till they would refpeftively attain the age of 
twenty-one j and whether they arc to take in common ? 

Indeed when the truftee comes to convey, he muft convey to 
each a divided (hare, as they would then take as tenants in com- 
mon ; but notwithftanding this, I am of opinion that if any of 
them die one day under age, the (hare of fuch child muft furvivcj 
for I confider this as one fund for the provifion of all the thru% 
and it is the fame thing as if the teftator had faid, " I direft 
<* the rents and profits ihall be paid towards maintenance of my 
•• three children during their minority, and that my truftee do 
** convey equally to them when they rcfpe£lively are of age.'* 

It was objefted at the bar, that if one of the children had 
died under age, and the furvivors had been minors, what muft 
have become of that third part if it could not defcenc) to the heir 
at law ? 1 anfwer, it was one fund or provifion for all the thrtt, 
and that third of the profits muft have gone to the furvivors; 
none of them before he pr (he ihould become of full age could 
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have called upon the truftee to convey. In the prcfent cafe, one 
of them died under age, and the other two are now of full age, 
therefore the conveyance muft be of a itioiety to each Of them i 
and decreed accordingly. 

Finch and Wilfon an Attorney of C. B, In Error. 

rrrlLSON fucd FifuA in C. B. hj zn attachment of priwUge^ /nattach- 
'^ and in Michaelmas term iT Geo. a. declared that FUich was »cntof pri- 
attachcd by writ of privilege, is^c. to anfwer him in all affumpfit clmmoV^'^ 
upon a promiffory note. Finch pleaded non affumpfit & non af- pieas it in 
fumtfit infra fex annos. Iffue was joined upon the firft plea ; and thenaiareof 
to the fccond plea Wilfon replied, that he fued out a writ of prU ""^^^^^j^l^ 
vilege the 7th day of July^ in the 1 6th year of his prefent Majefty, when it is 
and that the faid Finch did make fuch promife within fix years »«P^«^to 
next before the fuing forth the faid writ of privilege. To this [alc%nimu' 
replication there was a demurrer, and joinder in demurrer. a4ont, itis 
There was a vcrdi£k ioxIFilfon the plaintiff below upon the iffue f"®*"'^"''° 
to the country. ^ ■ f-*:-:: 

continu- 

Thc demurrer was argued twice in theCommon Pleas, where an«c^«»ilt*»« 
it was objefted to the replication, that it did not appear thereby^ ccwauoa. 
ivhen the attachment was returnable, nor that it was ever delivered 
to the fiieriff or returned ; and that four terms intervened be- 
tween the tefle thereof and the term the declaration was of, and 
therefore there ought to have been continuances of this writ of 
privilege. But the court of Common Pleas were of opinion that 
an appearance to procefs cures all errors and defcdls therein, and 
gave judgment for the plaintiff' below. 

A writ of error was brought upon this judgment, and the gene« 
ral errors were affigned ; and in Hilary term 18 Geo, 2. this mat- 
ter was argued by Serjeant Bootle for the plaintiff in error, and 
Serjeant Draper for the defendant ; and again in Michaelmas term 
20 Geo. 2. by Sir Thomas Bootle for the plaintiff in error, and Mr. 
Poole for the defendant. 

It was infifted that the judgment was erroneous, for that there 
are. five terms between the te/le of the writ and the defendant's 
appearance ; and that in me/ne procefs to attach the body, the writ . 
atfurtheft muft be returnable the next term after the te/le there- jKeb. M. 
of, or if a term intervene between, it is void ; and the reafon is, i Lutw,s^6. 
becaufe the party may not be unlawfully hurt by along imprifon- *79j 
ment: there is a difference between mefne procefs ?Lnd executions. J^^.' *^* 
2 Ld. Raym. 775. And where a writ is a nullity, it (hall not Carth. 144* 
prevent the ftatute of limitations from running. 2 Ld. Raym. |**^^^*^V 
.772. I 5^/6.421. S. C. The plaintiff below has gone five 
terms back, and by the fame rule he may go back five yearsy 
which would wholly deftroy the law as to returning and continu- 
ing of procefs* 

» M4 For 
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Shower x66. Por the defendant in error it was argued, that an attachment 
3^^' , of privilege in the C. B. is in nature of an original writ, and if 
an original writ is replied to the plea of the ftatute of limitations, 
it is fufficient to fliew the tefte of it when it iffucd without any 
continuances, according to the cafe of Whitehead and Buckland^ 
Styl. 370. 401. But if a latitat or a common claufutn frept be 
replied, it muft be {hewn that it was eontinued properly to make 
it the foundation of the fuit. Carth. 234. And of that opinion 
was the court, after time taken to confider; and the judgment 
was affirmed. 



Elliot, Executor of Taylor, who was the fecond 
Hulband of Elizabeth, who was one of the 
Daughters of John Boover a Freeman of London, 
Plaintiff, verfus Benjamin Collier and Maty his 
Wife, who was the other Daughter of John 
Boover, Defendants. 

Tbe Kof. ^r1 HIS was a bill in Chancery brought by the plaintiff to hare 

S^dmin?* *" account of John Boovev's perfonal cftate, and to be paid 

Aratiooio' the orphanage (hare thereof vsYAcYi Elizabeth was entitled to, 

his wife is wherein it was infifted by the plaintiff, that as J. Boover died 

tohfriif re- ^^*^i"g "^ ^^^* ^^^ ^^1 ^^® daughters, that Elizabeth was eii- 

lentativc^ titkd by the cuflom oi London to a moiety of one half of J. B(fOver*s 

andihaiioot perfonal cftate, for by the cuAom of Zr9ii</^/i a freeman leaving 

go tpher'i. children only has power by will to difpole of no more than one 
half of his perfonal eftate. 

The defendants by iheir anfwer infifted that J. Boover^ about 
24 years ago, gave Elizabeth away in marriage to her firft huf- 
band Thomas Filmore^ prefented to her a gold watch, and fitted 
her out very well in clothes ; they alfo infifted (and attempted 
to prove by a hearfay of the father) that he gave her 100/., and 
that this wa$ an advancement in marriage ; and that as the very 
cxaA portion did not appear under the hand of the father>£/rz/r- 
heth was barred of her orphanage (hare \ that the firft hu(band of 
Elizabeth became infolvent, and her father took her home again 
to his own houfe, where (he lived for fome time and took care of 
his family ; then Filmore her firft hufband died, and her father 
inade hts will, wherein he exprcfl'ed himfelf, that if Elizabeth 
ihould infift upon her orphanage (hare, that (he (hould pay 25 /. 
per ann. for her board. Then Elizabeth married Taylor her fe- 
cond hufband : foon after J. Boover the freeman died, afterward 
Elizabeth died, and eight days after her death Ta^or her fecond 
hufband died, not having taken out adn^iniftration to her $ ttA 

now ElUot^ as executor of Taybr^ brings this bill. 

• 

toid 
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Lord Hardwkh -^Thtve are two qucftioris made in this wfc; Firft ^ueP- 
l^, Whether as Taylor never took out admihiftration to Elh&ahth tion. 
his wife, her orphanage (hare ever veiled in him^ fo as to be 
tranfmif&ble to his executor the plaintiff? 

2dy Whtther Elizabeth has been fo advanced by her father in Second 
marriage a6 to be barred of her orphanage fliare ? queftion. 

As to the firft, The fpiritual courts are bound to grant admi- -Ai to the 
niftration to the next of kin ; the hulband is next of kin to his ^'** 
wife, and Taylor furviving his wife was well entitled to all her 
perConal eftate, and though he did not take adminiftration, yet 
the right to her orphanage ihare veiled in him, and is tranfmiC- 
fible to his executor or adminiftrator. The hulband is not men- 
tioned in the (tatute of Car, 2. of diftributions ; hfs furviving his 
wife is not a, provifion within that ftatute ; no pcrfon but the 
huiband can be entitled to the perfonal eftate of the wife^ unlefs 
by fome agreement : fo he might have had adminiftration, and 
the whole would have been his own, nobody could have (hared 
with him. Indeed, there are feveral cafes wherein the fpiritual 
court is obliged to grant adminiftration under the ftat. Ed. 3. ifthehaf. 
and yet fuch adminiftrator is only a truftee. If the wife in this ^^^ <*°«» 
cafe had furvived her hufband, every part of the perfonal eftate "helJff^* 
of her father which (he had been entitled to would have gone to ri^t jnto 
her next of kin, except only fuch part thereof as the hufband, ^^^^^* 
while married to herj had reduced into poffcffion ; but notwith- vfvcsand**' 
ftanding this, there are many cafes in this court where the right then dc^, 
to the perfonal eftate of an inteftate docs not follow the right of ^crrepw- 
adminiftration- ^i^ ^^^ .^ 

As to the fecond queftion, I am of opinion that this is not an As to Ow 
advancement of Elizabeth in marriage, and that fhe is not barred *w»^* 
of her orphanage (hare ; for fuppofe her father had given her 
the 100/., yet as it appears, in the caufe his whole perfonal eftate 
amounted to 2000/. ; this could not be deemed an advancement 
in marriage : befides, it appears in tl^e caufe ihe was violently ii| 
love with her firft huft>and, and her father muft either have con- 
fented to that match or have buried her, fo it is plain the father 
did not prefer her in marriage ; fo there muft be a decree for 
the plaintiff, that an account may be taken of the perfonal eftate, 
and after allowing to the defendants what the Mafter fliall think 
reafonable for Elizabeth's board while (he was with her father, 
that the reft of the orphanage ftiare of Elizabeth be paid to the 
plaintiff. 

^^rey The cafe of Hole and Doleman at Do8ors Commons m 
Michaelmqs term 1 736, cited by the Solicitor- Gcneml, who faid 
he was of counfel in it, and that it was therein determined by 
the Judge and all the Do£loj& (not in die' caufe) that the huf- 

6 bandV 
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band's right of admhiiftration to his wife is not tranfmifiible to 
his reprefentative, but that it goes to the next of kin to the wife. 
Vide Lewin v. — — , EccUs and Freeman, Stanhopi and Stanhope. 

The Vicar of Kellington in Yorkfliire verfus The 
Mafter and Fellows of Trinity College in Cam- 
bridge, Redors, their Leflee, and two Occupiers 
of Lands in the Parifh. In the Exchequer. 

Survey oft T ORD Chief Baron Parker — ^This is a bill brought by a vicar 

h^ f*^ ken ^^^ ^^ ^^^^^ °^ agiftment of barren cattle, fetting forth that 

in" 563, ai- h^ Is entitled by endowment, prefcription^ ufage, orothcrwife, to 

lowed good z\\ fmall tithes within the parifh; and, to make out his right 

eridcnce to thereto, produccd in evidence an ancient furvey (from the firft- 

Sr'7rghcta fruits office) of thc pofleffions belonging to the nunnery of 

fmaii tithes. without the walls of Torhj to which this reftory 

was appropriated, which furvey was taken in thc year 1563^ upon 

the diifolution of monafteries tempore H> 8. whereby it appeared 

what fpecies of tithes belonged to the re^or, and what to the 

vicary viz. corn, grain, and hay to the reSior^ and to the vicckr 

wool, lamb, znd all other /mail tithes i alfo another furvey taken 

by the college anno 33 Eliz. was produced, which agreed with 

, . the former. It was objedled, that it does not appear by what 

authority the fur/ey in the year 1563 was taken; the anfwer is, 

that thefe furvey s have always been alloweii as proper evidence, 

and to'be read, notwithftanding the commiflions under which 

they were taken to be loft. It has alfo been obje£led, and it ap« 

pears in proof that agiftment tithes have been paid to the re8or 

for 50 years laft paft. In anfwer to this it is proved, that Before 

that time, viz. fix ty years ago, this fpeCies of tithe was paid to 

two vicars; fo that I am of opinion here has been an ufurpation 

upon the vicar for fifty years laft paft. If an endowment appear, 

that is thc rule we are to go by, if it do not, u/age is the rule ; 

therefore if there had not been this written evidence, (to be fure,} 

the payment to the impropriator for fifty years wolild have been 

/giftmentis very ftrong proof for him againft the njtcar; but on the other 

^(jBjalltithe. fijc here is a record which proves that the vicar is entitled to alf 

/mall tithes^ and at this day there is no doubt but that agifiment 

tithe is a fmall tithe } and the court decreed in favour of thc 

vicar. 
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Hay & Ux. verfus Kitchin & Ux. B. R. 

A SSAULT and battery : defendants plead ^w ajfault demifne AfTaoh^n^ 
^ tried before Juftice Fofter : the defendant failed in proving ^^*^ 
his plea, then the plaintiff went on in his evidence and proved an p^^/i^ 
aflaiilt made the 27th of OHober i and the memorandum in t)ic re- theaflkute 
cord is of the firft day of Michaelmas term, being the 23d day of '^^^^'^ 
OBoher : but the day of the aflault laid in the declaration is the comm»ce, 
x^thofihefameOEloher. It was infided at the trial that the plain- meat of the 
tiff oiight to be nonfuited, as not having proved any aflault before ^^ 
the commencement of the fuit ; but the judge refufed to call the 
plaintiff, and there was a verdid for the plaintiff, fubje£l to the 
opinion of the court. The point was now fpoke to, by Serjeant 
foole for the defendant, and Mr. Benne for the plaintiff. Fer 
curia fn — The defendant by his plea admits an affault, which is 
laid before the day of the memorandum^ and the plainti^s proving 
an affault was unneceffary. If this had been upon the general 
iffue, the court would have let the plaintiff have mended his bill 
by making a fpecial memorandum / and this has been done where 
the day laid in the declaration was after the memorandum in Bennct 
V. Mainwaring, 7 -&?* 8 G^i 2- The/g^M was delivered to thf 
|)Iainti^« 

Hookefji Executrix, ver/us Quilter. In Error. B. R. 



A CTION upon the cafe upon four feveral promifes : i. An Exer«ti!« 
•^ indebitaius ajffumyit for the ufe and occupation of a houfe of fueffora^dt 
the plaintiff's teitator.in his life-time, and the promife laid to be clJ^iV wS^ 
made to him ; 2. A quantum meruit for the like; 3. An indebita^ in proprio 
tus ajfumpftt for the ufe of another houfe of the teilator for the J**/» "^ 
time incurred fince his death, and the promife laid to be made !^ 
to the plaintiff as executrix ; 4. A quantum meruit for the ufe of aStta-uTt, 
anotlier houfe of the plaintiff, without naming her executrix ; s. a 
judgment by nil dicit in C. jB., writ of inquiry and entire da- 
mages aflcffed : now in error upon the common errors affigned, 
Mr. Ford for the plaintiff in error infifled, that a man cannot fuc 
as executor and in his own right in one and the fame a£lion \ 
and that though this is a judgment by default, and not taken ad- 
vantage of by demurrer, yet the court is obliged ex officio to abate 
the writ, for that the damages are entire, and the plaintiff cannot 
diflinguifh how' much (he is to have as executrix, and liow much 
in her own right ; and this being againft a rule or maxim in law, 
W npt helped by any of the llatutes of jeofails* 

Mr. 
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Mr. Comyns for the defendant in error infilled, that although 
this might have been ill upon a demurrer, yet it is not fo upon a 
judgihent by default; and cited 2 Lev. Iio. and i Sid. 218. to 
ibew the court will go as far as poflible to fupport a judgment : 
he alfo urged that the court would pirefume the fourth count to 
be brought by the plaintiff as executor, as flie i)iras name^ fuch 
in the beginning of the declaration \ and cited i Ld^ Rajnu 
to (hew that the court have prefumed againft the very words of 
2 record, where it is faid, *^ money received for the ufe of the 
*« defendant, inftead of the plaintiff.'* 

tee C. J.-^It is not difputed but that a plaintiff in a decla- 
ration cannot make a demand for any thing due jure alterius^ H 
in propria jure s and fo is the cafe of -Rogers v. Cooker Carih. 235. 
Salk. 10. S. C. there was not in that cafe any demurrer, (for 
Balk in that'll wrong,) but the defendant pleaded a frivolous 
plea. When the court faw the record they abated the writ, be- 
caufe there appeared two incompatible demands in one and the 
fame (bit ; and the true reafon was on account of the damages, 
which were entire ; and the court could not fay what damages 
the plaintiff was to have as adminijlratory and what in propriojurei 
and this is a declaration againft -a rule of law, and is not helped 
by any ftatute 5 neither do I think a verdid would have helped 
it, for a verdi£t only helps, upon a fuppofition the naatter was 
proved before the judge who tried the caufe \ and fuppofing all 
the matter in this declaration to have been proved^ yet the two 
demaiids cannot be made in one a£tion. ' 

Wright J. fpoke to the feme effe£l:. 

Denm/on J. — No doubt but this would Kave been bad upon a 
demurrer ; and I think it is alfo bad upon a judgment by de- 
fault, but am in doubt whether it might not have been helped 
after a verdift, becaufe when an executor fues and declares for 
rent both in the life-time of the tellator and after his death, there 
the executor may fue without naming himfelf executor ; and if 
he. r>ames himfelf executor it is furplufage, and he (hall pay cofts 
where it is for rent in his own time as executor. 

Fojler J. — If the plaintiff's naming herfelf executrix in the be- 
ginning of the declaration in this cafe does not extend to the 
fourth count, I think the declaration is bad, and concur witli my 
brothers. Judgment reverfcd. 
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Keeling verfus Newton. B. R. . . 

'T^HE declaration was left in the office Je hrte ejfe^ upon pro- Praftice. 
^ ccfs returnable Uticfecoftd return^ with notice indorfed upon 2* ^"x'^l"' 

•^ . 1 1 ■ • til 1 1 «•! • mult take 

tt to appear and plead m eight days} and the hke notice was thedecJara- 
given to the defendant that the declaration was left de bene ejfe as ^>on out of 
aforcfaid. The defendant's ^vttomey filed common bail in due i^^^pf ^^^ 
time, and tendered the general iflue with a notice of a fet^offt u, before the 
whidh the plaintiflfs attorney refufed to accept, becaufe the de- pWntiff^t 
fendant's attorney had not taken tbe declaration out of the office ^^^^^ 
and paid for it, and figned judgment, which was held lo be re- nceive fan 
guiar^r Mam curiam^ upon the Matter's report, and upon con- P^* 
fulting the clerics of the papers and others. Fide Reg. Cur. 
mnno 1700. 

Hallett v^/yZ^^ Hallett. B.R. 

TO ULE to fliew caufe why the plaintiff fliould not have Teave Motion bjr 
*^ to amend his declaration upon payment of cofts, by altering **>« plaintiff 
the word Midalejex in the margin and putting in there the word deciMation 
Dorfetjbire^ and by (Inking out the word Donhejier throughout by changing 
and infcrting the word Wejlminfter inftead thereof. Mr. Lacy ^^^^^^ 
fof the defendant faid he had pleaded,, and this was a motion in piead^r 
effed to change the venue by the plaintiff after plea pleaded, and 
was of the firft impreffion. 

Mr. Burton i contra — ^TTiis is an aSion upon a note : the de- 
fendant has pleaded a Under as to part, and non affUm^tt to the 
reft ; and if the amendment be made, the defendant need not 
plead de novo. 2 Keb. 154. * . 

The court inclined to make the rule abfolute, but took time 
to coi^Gder. 
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Brown vepfus Beft. B. R. 

THIS IS a fpccial aQion upon the cafe for diverting a watct- 
courfe, wherein the plaintiff declares upon his own pof* 
feffioo of the place through which the water ufed to rurij and. 
fcts out the courfe thereof, and that the defendant has madd 
this obftruftion, viz, that he has digged two pits deep and. 
wide, and made two ponds partly in and near the faid courfe, 
and diverted the water intd thefe pits, and made dams and banks 
to the ponds, by which the water has been diverted in its antient 
courfe, and a great part of it funk into thefe pits and ponds, €0 
that little or no wate^ has come to the plaintiflF's grounds, 
whereby the plaintiflFis damaged. 

The defendant pleads that all the water fprings in his ground^ 
and that the two pits have been there time out of mind for the 
ufe of water for the meadows and cattle, and that 'at the time 
when, isfc. thefe pits were choaked up with mud, and therefore 
he dug two large pits, and made dams and banks, which he in« 
fids it is lawful for him to do, and denies that any other water 
has been obftru£led. 

The plaintiff replies, proteding that the plea amounts to the 
general ifTue, and fays that the defendant did this of his own 
wnong, and concludes with an averment ; the defendant demurs, 
and plaintiff joins in demurrer. This cafe was argued in Trin* 
term 19 ^ 20 Geo^ 2. by Mr. Cox for the defendant, and Mr, 
Poofe for the plaintiff. And in this term the court gave judg- 
ment. 

Lee C, J.-*I am of opinion that the declaration is very good, 
and that in the cafe of a watercourfe which is, jure ftatura, this 
is the bed way of declaring, for the plaintiff being poffefled of 
the place, declares that the W2ittr currere folebat through that 
place time out of mind, and that the defendant has obftrudied 
it ; and I think the defendant by his, plea has not at all denied 
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the plaintiff's having fuch a watercourfe, but fays that it took 

its rife in his the defendant's ground^ that the water runs through 

part of his ground, that there were two pits immemorially, and 

acknowledges he has enlarged the pits axul made the obftru£lion 

laid in the declaration ( this really amounts to a confeffion of 

the plaintiiPs a£lion ; for although there has been pits in the 

defendant's ground time out of mind, yet he cannot enlarge them^ 

but they muft remain as they always have been, and fo is the 

rule both in the conimon and civil law. Hetky 34. Duncotnb 

V. hr Ed. Randall. Dig. lib. 3. fee. 15. The defendant indeed 

might have cleanfed the pits, keeping them as they were before, 

but cannot enlarge th^m i if I have a right from ufage as currere 

filebat, I have the right in fuch a manner as the ufage has been j 

as to inconvenience to defendant it is nothing, and might be 

alledged in every fuch cafe as this ; and the maxim in Hetley 34* cartfa. ntf. 

is eza£lly applicable to the prefent cafe. Sic uUre tuo ut ne ladas Poph» »6«. 

aBem. 

Dennifon J.— Whatever the* precedents may be in regard to 
vjatercourfes to mills j yet as to natural watercourfes this is the moft 
proper way of declaring 5 as to the ^/f^, it feems to be calcu* 
lated not to come to the merits, for I cannot fee it was poflible 
for the plaintiflfto take any iflue upon this plea, though I cannot 
properly call it a prefcription, yet it has the fame efFeft, for 
thefe pits, lie. are faid to have been time out of mind. De<ft 
fendant fays, that although there was a watercourfe through 
your land, yet in my land there have been , two large pits for 
watering cattle, \sfc. and for other purpofes for the occupation of 
my land \ the defendant ought to have faid for what purpofes \ 
there is a dire£b allegation that thefe pits have been time out of 
mind, and that all the water except what was ftopped for his 
purpofes, was not hindered, fo that really he has in effef): alledged 
a right to keep all the water if he pleafes ; and this plea can only 
amount to the general iflue, for if it had appeared upon the 
general iflue that the defendant had a right to keep all the water, 
the plaintiflF muft have been nonfuited ; befides, the defendant 
admits he has enlarged thefe pits, which is certainly contrary to 
law, and if the defendant has zny prefcription^ he ought to have 
traverf(d the plaintiff* s prefcription^ according to the cafe of Mur-* 
gatroydy. Law, Carth. ll6. And a watercourfe is a quite dil^ 
tinft thing from the land. Popb. 166. Wright and Fofter Juf- 
tices of the fame opinion. Judgment for the plaintiff. 
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Denn of the Demife of Warren ver/uj Fearnfidc. 

Habendum rrJECTMENT. Special vcrdi<a Rnds thzt Dorothy Talict he* 
^J^6^eJ »»€ f^>f^^ ^ *^^ ^^^^5 i" qucftion ia fee, by Uafe and nleafe 
efaoeftace if^ i^^jS, in coTifideration of a marriage to be had between her 
fm three ap^ E4vsard Wotrun^ conveyed the fame to truftees to the ufc 
frwhoM*to ®f h^ftV for Kfc» then to Edward Warren for life, remaii^der to 
commence t^e heirs. of her body begotten by Edward Warren^ remainder 
^ future, To ip Edward Warren iy fee, with power to Edwardj if he fur- 
3S2ak.6»5. vi^cd his intended wife, to make leafes for 21 years, or for three 
lives in popjfion^ and not in reverfton ; the marriage took effe£^. 



S^^DdttT andthey had iflae three fons, John^ Edward^ znd Taliotj Ed 

void icafc ward the father furvived his wife, and in 1704 demifcd the pre- 

andpaysrent mifes in queftion to John Plejftngton for three lives, habendum 

ftifoT.but ^^^^ ^^^ ^*y ^^ ^^ ^^^^ thereof, at the ufual rent of 17/. arf. 

tenant at which leafe w^s e3(eci;red in the prefence of two wttnefles, ac- 

^'»u. cording to the power, by virtue wbdVeof Plejfflngton entered and 

was feifed, and continued fo to be feifed thereof, and paid rent 

in the year 1715 till he was attainted of treafon, having been in 

the rebellion, and that he was a papift at the time of the demife 

Tenant at a.n4 at the time of his attainder ; that Phffingtou was indited 

'^i^'^^'k^K and outlawed for high treafon in 17 16, and was thereupon at- 

«n forfeit tainted; that Edward Warren the father died in 1718; that John 

for treafon. Warren his eldeft fon died in 1729 without iflue; tl^t Edward 

Warren the fecond fon died in 1737, and left iffue George War^ 

ren^ the leffor of the plaintiff, who is the heir at law in tail; 

that no claim was made of the premifes by any of the family of 

Leafe to a E. Warren before the commiflioners of forfeited eftates, by the 

o^wh he J^^* ^ ^^^' ^' ^' 5^* under which the defendant claims 5 and 

^d ? *^ ^' whether upon the whole matter, isfc. 

ppflcffion of This fpecial verdift was argued by Mr. Starkey for the plaintiff^ 
irth"e*^f^''^ and Mr. -Pir^ for the defendant, m Michaelmas tcxmy iB Geo. 2. 
feffionofthe and fevcral other times by other learned counfel at the bar; and 
Icflbr. now the court gave judgment for the leffor of the plaintiff. 

And ijf, It was refolved by the whole court, that the demife 
to Pkjfmgton being habendum from the day of the date, was of a 
freehold to commence infuturo^ and therefore void, zdly^ Tha^t, 
Plejfmgton entering and enjoying the premifes under this void 
leafe was not a dijfeifor^ but a mere tenant at will for it is found 
he paid rent. 3<//j^, That a tenant at will has no eftate that he 
can forfeit to the crown, for he has nothing at his own difpofal» 
irw.V^4- ^^^ ^^ ^^ ^^ treafon determined his tenancy at will, ^thly^ 
That the leafe to Plejftngton was alfo void for another reafon^ 
(was held by all except Juftice Fojler^) viz. becaufe he was a 

papiiL 



/ 
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prfpift. 5/A/p, It was refolvcd that the pofleffioh of PleJJtngton 
(the leafe being void) was the poflcffion of Warren ; fo that as 
the cftate was never out of the poiTcDSon of the family of Ed- 
^ard Warren^ there was no occaflon to make any claim before 
the commiflioners under th^Jtqt. i Geo. i. r. 50. 

Fojler J. diffentcd as to. the leafe being void, the leflec being 
a papifl; he faid the words voidy &c. in the corporation aft, 
are conGdered only as voidable ; fo in the cafe of a purchafe by 
^ villainy he may take for the benefit of his lord ; and he thought 
that a papifl might take for the benefit of the crown in cafe he 
flioald commit treafon ; but as to all the other points he agreed 
with the reft of the court, and that judgment (hould be for the 
plamtiflF. 

Law qui tarn, &c. verfus Worrall. B. R. 

INFORMATION on iht Jat. 8 Geo. i. for VWYmg game : the Coftsforthc 
defendant pleaded a convidlion before a jufticc of peace for fof^^a^oV , 
the fame faft, and the defendant had judgment for want of a re- replication, 
plication, and obtained a fide-bar rule for cofts, which Mr, Evans <>" »» ]«- 
now moved to fet aCde, alledging that ihcjlatuie did not give the foj wuhi 
defendant cofts, and that the Jlat. i B Eliz. does not extend to game. ' 
the fubfequent ftatutes. But per cur, — ^The words of thtjlat. 
J 8 Eliz. c, 5. are as general as znyjlatute relating to cofts, and 
^eem to extend to every informer upon any penal Jiatute who (hall 
r^^^y his fuit, difcontinue, be nonfuit, or (hall have the matter 
Paft againft him by verdifl: or judgment, fuch informer (hall pay 
^*^S ; and there have been a great number of cafes like this 
where cofts have been given ; and cited Carter qui tarn v. SHw/- 
mg-^ -^^'^^' 12 Geo. I. 

JefFereys ver/us Walter. B. R. 
P ^LE for the plaintifi^to ihew caufe why the defendant (hould J-**!^. ?^'* 

IV -^ t t .ti \ • tr rt r n ^ to Withdraw 

. "ot have leave to withdraw his plea of non ejt jactum to a noneftfkc- 
^/J^* and to plead th^ Jiatute of gaming^ upon payment of cofts, turn to a 
^-'[^'^g (hort notice of trial, and giving judgment of this term >" pj^a'thcftl! 
j^^^ there be a verdid for the plaintiiF, grounded upon an a(fi- tuteofgami 
*^*t that inftrudions had been given by the defendant to his 'ng. 
^"<>tney to infift upon xht Jiatute of gaming : and the attorney, ^""b^^^^ 
apprehending that he could give that Jiatute in evidence on non ^* •' 
jf^^umj did not plead the Jiatute fpccially. It was objeded 
\!^^ plaintiff that this had never been done, that the defendai^t 
. Wen guilty of an a(Fe<a:ed delay by exhibiting a bill in Chan- 
^.^y againft the plaintiff for a difcovery, relief, and an injuncr 
^^^1?; to which he had put in bis anfwcr 5 that the defendant firfl 
Vox.. I. ^ pleaded 
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pleaded ttikdibety which' he would' not ffandby, and then pleaded 
nm efkfaEhitn^ and an injunftion with liberty to proceed to judg- 
ment was granted' in Chancery. 

Fer curiam \ahfinU Cap. Jafik.) — ^The court will not give 
leave to withdraw the genera) iffue and plead fpecially where it 
is* to the- prejudice of Ae plaintifF, or where there has been an 
affeded delay \ in this cafe it appears by the anfwer in Chancery 
that the defendant has a good defence at law, and' here is- no- 
zffdk&a delay; in the cafe of Mailers stnd ^Aelmafuiirse, MkL 
I J G40* 2. leave wa« given to withdraw- the general iffiie Not 
guilty, and plead a juftificatiou, uponi the like terms as inr Ae 
prefent caie ; and they faid they remembered*, feverai other cafes 
where the like had been done by the court.; fo the rule was 
made abfolute. 

Herring verfus Durant. B. R. 

Venue can- \^R. Ford moved to change the venue from. London into Kent^ 
tiJapRcdlMit upon an affidavit that the caufe of aflion arofe upon a 

intoacoun- bridge called Ki4ig/bridge partly in the county oLKent and partly 
ty whert the in the county of tfie city of Canterbury^ and not elfe where : But 
.Tf^aaion. * P^^ curiam — ^We cannot change the venue into another county, 
arofc. unlefs the caufe of a£tibn wholly arofe there ; aiid he took no- 

thing by his motion. 

Sibthoipe verfhs Moxfiolme. In Chancerjr^ Nov. xo. 

B ILL brought by the reprefentativc of Richard ChilUngworth 
*^ to have a bond for 500 1. dtllvered up to her. 

Tcilatrixby The queftioh in this cafe arifcs upon the will of the plaintiff's 

will forgives mother, by, which (he forgave her fon-in-law Richard Chilling' 

lawa'^dcbt' '^<'^'* ^ ^^^^ ^^^ to her on bond for 500 /. and all intereft that 

u.<)n.bond, Ihould be due thereon at the time of her deceafe, and defired 

^oledlT** hfer executrix to deliver up the fame to be cancelled. The will 

ve-edop,'hef ^^' Tti2if^t in 1743; Richard Chillingworth died after the making 

f .n-in-law thcrcttf; and foon afterXvards, in : 744, the teftatrix dicdi which 

;^;y'.lj'J^^[.^ is admitted by the anfwer; the queilion is. Whether the debt 

. r>picI2i?a-*^ ^^8 extinguifiird', or tlHs is a lapfcd legacy, R. C. dying in the 

t.vc fliiii life-time of the teftatrix ? 

h'lvethc 

Jwrcd up/ J-oTft' Chancellor— ^I am of opinion that the plaintiff by fomc 
means or other ouglit to have the benefit c^f this devife, and the 
bond delivered up ; this is the cafe of a mother making proviGon 
for feverai branches of her family, and if this part of her will 
cannot take effeft, part of her family would be unprovided for, 
the daughter herfelf being the plaintiff in tliis caufe. Although 

it 
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it mud be admitted the bond would have been aflets in the hands 
of the executor in refpeft to creditors, yet it does not follow that 
It (hould (land as to the executor, who is a volunteer. If the 
executor had brought an adtion at law, this court would have 
granted an injundion ; and though this wants the form of a re^ 
leafe^ and cannot be pleaded as fuch at law, the will being no 
deedi yet as again (I the executor and volunteers, will be cbnfi- 
dered in this court to have the fame eiFeft ; and in the laft part 
of this devife there is nothing perfinal^ the will only ordering 
the bond to be delivered up^. not faying to whom: and It dlfFers 
from the cafe in i JFms. 83. and 2 Vcm. $2i. Decreed the 
bond to be delivered up and cancelled. 

Pinfent verfus Pinfent & al. In Chsincery. 

T ORD Chancellot — ^This is a bill preferred by a fon, who Biilbyafoii 
^ claims as remainder-man in tail againft his father, who is ^^^ !* * 
tenant for life, without impeachment of wade, and part of the ^^^Jq J^jJ 
relief prayed is, that the title-deeds may be brought into court againtt his 
and depoGted with the Mafter for fafe cuftody ; this js a pretty father who 
extraordinary kind of relief that is prayed ; I will not fay it may i,Ycrto*ha»e 
not be proper in (bme cafes, as where the father being tenant for the title- 
life endeavours to better his dftate, or to deftfoy the remainders ; J"^'. ^^P^- 

tr \ t 1 r I'r • "ted in covrt 

^t may alio be proper where the tenant for life was an entire f^^ f^fe cuf. 

ftranger to the eftate before the fettlement thereof made, or in tody, 

the cgfe of a jointrefs j but I believe in thofe cafes the Mailers f "f^J?'^^ *. 

will agfee with me, that it would be much better and fafer if a twstooWige 

third hand, who is a friend to the parties, could be found to them to 

depofit the deeds in ; becaufe when a Mafter dies and another J^j^'^^/J^J* 

perfpn comes in his place, deeds have been frequently loft ; and u dirc<ftcd 

this is the reafon why I have alu^ys been cautious how I have by the pikin- 

decreed writings to be brought into court to be depofited for fafe fa^e,f"^„' 

cuftody. Itappe'aring' 

in the caufe 

This, bill is ajfo againft truftees to oblige them to make fuch p^^^^^l 1,,^, 
fettlements as is direScd by the plaintiff's gtandfather's will ; covenanted 
and it appearing in the caufe that the plaintiff has covenanted ^ grant an- 
with feveral perfons to grant them annuities out of fuch lands "f fud»irndt 
arfliall defcend or come to him in cafe he (hall furvive his fathef, asihaUcome 
it was objefted by the defendant's counfel that thefe annuitants to him after 
ought to be before the court ; and I think this is a material ob- 5".,^^^*^^^, 
jeftion, for thefe covenants to grant annuities are equitable liens annuitanu 
upon the lands, whereof the truftees now have notice ; and if I murt be 
ftould order the deeds to be brought into court, the fame might m«l«part*« 
rfterwards, upon the motion of the father and fon (when they 
may be better friends) be delivered to them out of c6urr, and 
thii they might join in felling the eftate to a purchafer for a 
valuable conCderation without notice of thefe annuitants, and 
the annuitants could have no remedy but bj bringing a bill 

N % againft 
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agaxnft the truftces and the fon ; fo that by making fuch ordct 
or decree as is prayed, without hearing the annuitants, might 
poffibly he doing them injuftice, and therefore the caufe muft 
fiand over, with leave to amend by adding all proper parties^ 
and the defendants muft be paid the cofts of the day. 



HILARY TERM, 

21 Geo. 11. 1747. 



Feathers ver/us Bryan. In Error. B. R. 

Plaint levied npHIS was an aftion upon the cafe upon a. quantum meruit 
iXt'bcfbre' 1 . ^"^^^^ ^^^""^^ ^^'^^^^ wherein the plaintiff below declares, 
the caufe of ^hat in confideration he had permitted the defendant to enjoy 
c^lT ir ^^^^ ^ mcfluage, being within the jurifdiftion of the court for 
hei^d ifter * ^°"g 'P^^^ ®^ ^^^^i *^ ^1^ for the fpace of three quarters of 
• vcrdia. a year, ending the 25th day of March laft, he the defendant, 
upon the 20th day of the fame month of March^ at Southwarh^ 
within the jurifdiaion of the faid court, promifed to the plaintiff 
" to pay him fo much money as he reafonably deferved to have for 
the fame, ^c. There was a verdidLfor Bryan the plaintiff be- 
low, afld a writ of error being brought, it appears upon the 
tranfcript of the record that the plaint was levied at a court held 
. upon the loth of March laft, which is before the three quarters 
of a year ended, for which time of enjoyment of the houfe the 
aflion is brought, and this is afligned for error. 

Mr. Ford for the plaintiff in error— To (hew that this was 
• error cited i RoL Abr. 792. pi. 12. Cro.Jac.6g, 70. Teh. 70. 
And faid, this is not like the cafe where the day in the declaration 
appears to be before-the caufe of a61ion, for though the day of 
thepromife be laid to be made before the caufe of aftion arofe, 
yet it is not traverfable. 

Mr, Benne for the defendant in error— This is after a vcrdia, 
and l^clped by ithe/a/. xSJ^Z/z. r. 14. / i. which has been dc- 

^ termined 
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termined to extend to inferior courts, Salk. 266, and in the cafe* 
of Thajer or Saver is^ Ux. v. Curtis^ HiL 10 Geo. 2. rotub 
argued Pa/cL 10 Geo. 2. being ana£lion oi ajfmit and hat» 
Ury in the Palace court ; and upon error brought it appeared that 
the plaint was levied fix or feven days before the day of the afiault 
laid in the declaration ; and per totam ri/rium— This being after 
a verdi<^ is aided by the ^at. 18 EHz. and the court intended 
there was no plaint at. all; and in Pa/ci. 9 Geo. i. C. B» 
roiuio 57. Waterton v. Plaxton^ which was an adion o( affault 
and battery^ and upon error brought it appeared that the day in 
the declaration was after the tefte of the original writ } this cafe 
was argued by Mr,. Fazalerley and Mr. Reeve, and being after a 
ytx^xdper curiam^ was helped by the Jiat. 18 E/iz. 

Mr. Ford in reply — The Jlat. 18 Eliz. only helps an original 
which is bad for want of form, and the total want of an original^ 
but does not help a bad original in/ub/lance, as this is. 

Per curiam — ^Thcre is no difference between .this cafe and tiat 
of Sayer and Curtis^ which we well remember ; and the cafe in 
Teh, is not like thisy for this is a quantum meruit, that the plain- 
tiff having permitted the defendant below to enjoy the mefluage 
for a long time, viz. for the fpace of three quarters of a year, 
ended the 25/A of March, &c. The plaintiff below was not 
obliged to prove the whole three quarters of a year's rent due, 
and for aught appears to us the jury may have found lefs; but 
if they have not, this is helped after a verdici. Judgment affirmed 
fer totam curiam* 

Dyke verfus Sweeting, In Error. B. R. 

'T^HIS is an aftion of covenant in C. J9., in which there is a An original 
'■• plea, replication y demurrer ^ 2i,t\A,.jdnder in demurrer : and the wntofjtbc 
whole proceeding is entered upon record of Trinity term, in the infina»judg- 
18/A and n)th years of hiT prefent Majejly, with a continuance by ment is 
cur. advifare vult until Michaelmas term following, whsn an inter- 6'^*"» ^'** 
locutory judgment is given for the plaintiff below and a writ of thatjndg- 
inquiry of damages awarded, returnable in Hilary term follow- ment, if it 
inp, and thereupon final judgment is entered of the fame Hilary W""^ "P^** 

a I ^ 1 ■' 1 1 r . • » • rr* 1 the fame le- 

termi and upon error brought, the want of an original is alhgned cord that 
for error. A certiorari is awarded to certify whether there be there have 
any origin:\l writ of the fame term with the ^placitn^ viz. of ^^^^j„^«7of a 
Trinity term, 18 isf 19 Geo. 2. and returned that there is no or/- preceding 
ginal writ In this caufe. Upon diminution ailedged, a feccnd term. 
certiorari is awarded to fearch the records of Hilary term, 
19 Geo. 2. 1 wherein linal judgment is given, and an original writ 
is thereupon returned brtween the parties, tejledthe 23^ day of 
January y returnable on the oflave of the Purification of the Blejfed 
Mary in that term. 

N 3 Serjeant 
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Serjeant Poolf for the plaintiff in error— There is no original 
writ in this caufe to warrant the proceedings of the court in the 
term whereof they appear to be recorded, and therefore this 
judgment ia enroneoua ; and I rely upon i Lev. 69. Anonym, 
which is exaf^iy like the prefent cafe. 

Mr, Fond for the defendant in error— Although the final 
judgment and original writ be both of the fame term, yet the 
court will infer that the original was prior : and in the cafe of a 
warrant of attorney filed of a fubfcquent term to the placita^ the 
judgment is good though the plactta be prior to the filing the 
warrant of att^rney^ as was held inter Manning and Rooky HiL 
4 Geo* 2. So alfo inter H^fk and Mingay. And in TWw. 1 1 {5* 
\2 G(o* 2. inter Phillips and Phillips ^ the final judgment and ori*- 
ginal yuxit were both of the fame term^ and the judgment was 
ffgned before the original was returnable, and held to be good, 
although in ftridlnefe of law the court of Common Pleas is not 
poflr^ifed of the paufe before the original writ be returnable ; and 
if it be the ground and foundation of the a£tion, it ought to be 
filed before any ftep or procefs at all can be made 5 yet it is well 
known this is but matter of form; and if an original writ be taken 
out at any time pending the fuit it is fufiicient, fo that the king 
he paid his fine for it. 

Lee C. J, — The cju^ftion i§, "Whether this original writ 
which appears to be returnable in Hilary term warrants the j^nal 
Judgment of the fame Hilary term, when at the fame time it ap- 
pears to the court there were proceedings in the fame caufe in 
trinity and Michaelmas terms before ? 

Now it is certain that where the want of an original writ is 
afiigned for error, and it appears that all the proceedings are of 
the fame term wherein the original is returnable, fuch an original . 
warrants thofe proceedings, let it be of any return in the fame 
term 5 but an original oi the term wherein fnal judgment is given, 
will not warrant //, if by the record it appears that there havq 
been proceedings in the caufe in the term or terms before, accord-f 
ing to I Lev. 6(^^ And the cafe of Difmo and Shirley, Telv, 108I 
goes upon the fame diftin£lion, that when all the proceedings 
are in one and the fame term, an original of that term will warrant 
iht fame, but not other wife 5 and l JEV^. 327, Booth againft 
Beard is direftly in point : to be fure the original writ is the very 
foundation of the fuit in the Common Pleas in ftri£lnefs of law, 
though the pradlicc has gone fo far as to allow an original to be; 
good of the fame term with the fnal judgment, if all the proceed- 
. uigs be of that term^ 
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The cafe of anginal writs differs from tvarrants of attorn^ i(qt Warrants of 
it is fufficiciU if a warrant of attorney be filed at any time pending ^^^^*' 
the fuit, let it be in which term it will. The Jfat. Hen. 8. only any time 
requires a warrant of attorney to be filed in the caufe 5 ahd the P*i'^^*^"« ^J*, 
Jlat, 4 jinna requires it to be filed according to the courfe of the ^*^>*gb/^^ 
court, and that 46 to hiive it filed at any time pending the caufe, 
and it is no matter when, fo that it be in the fame fuit ; but as 
to an original writ i% is otherwife, for if there be proceedings in 
the adion:in zterm preceding tie return .thereof , the ^original will 
not fupport them. JPir/gfA/ J, of fame 'opinion. 

Dennifon Juftice — The fat. 4 to* 5 jlnna extends to judgments 
by default, provided there be warrants of attorfieyzi\i zn original 
writ, -according to the rules of law. In the Common Pleas for- 
mcrly when the proceedings were of two terms they ufed two 
Tolk, which they called the imparlance roll and the plea iroll : but . 
of later times they generally malce up the whole record of that 
. term wherein j^e is joined, or ifiterloeutory judgment is figned, 
without any alias prout patet^ fo that now there is feldom any ijw- 
parlance roll. I am of the fame opinion, that there muft be an 
original of the fame term with the placita* The court were going 
to revtjrfe the judgment; but upon the prayer of Mr. Ford ioT 
the defendant in error, the court gave him time to apply to get 
an original writ of Trinity term in which tha placita was. 

Rex verfus Pari(h of Bugden, B, R. 

^OHN Green and his wife came 'with a certificate ir^m 4khe When the 

J parifli of Royfon to the parifti of Ampthill, where they had a J^^^[,t^; 

fon Thomas born, who continued to live with his father till he becomes «- 

was 21 years old, and then married Mary his wife 'At Amptirll^ depcndent^f 

and became head of his own family, afld lived feparate from his Jjfi^'^^ait 

father. John Green the father went from Ampihill to live in the foUow bi«. 

parilh o{ Dugdeny where he hired a houfe at 10 1. J>er ann. and father'* W(i 

thereby gained a fettiemcnt at Bugden. Thomas Green the fan, J^^^|*)J^^^_ 

/// ^ife and children, becnming chargeable at JtnpthiJly were, by ^d by,pur- u 

^fijCr of two judices, which was confirmed by the- .feffions, re- cj»*^c» t>^t 

^'^ved to Bugden as the lad place of the old man's legal fettle- ^^^h.^piltc' 

4^^nt, he. not having by any adi of his own gained any fettle- fro.-nwhent? 

^ent : but by the whole court both orders were, qiiaflied ; for *'?""!w. 

^herc the yS/i becomes independent of lii^fiiher, as in'this cafe, JJ^'^^ ^^ ^^.'. 

l^e Poall not follow the father's laft place of fettle ment, but (lull tificat 
V>e fern to Royfton, where his fathers fettlement was art the time 
l^e fcparated from his father's houfe, and the fn was never at 
Bwgr/^ with \i\^ father. The cafe of 5/. Michael's Norwich afid 
St. Nicholas Ipfwich, about twenty years ago, is th'e vety fame 
with this cafe, where there was the fame determination ; and 

N 4 ' when 
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\irhen the father gained a fettlement at Bugdetty he gained it for 
himfelf and family ; but Thomas the fon was then no part of bis 
family, fo could have no fettlement at Bugden. 

Rex verfus Inhabitants of Silton, B. R, 

A fon of a ^ILES Milburn and Pnfcilla his wife were certificated by the 
mlnisbound* parifli of Siltofi to Wincanton^ and there they had a fon born 

out an ap. John^ whom the parifli of Siiton bound out apprentice tp a taylor 
prentice, he Ju jhg parifli of Horfifigton for eight years, which he fcrved, and 
gabs a fct- afterwards married and went to live at Wincanton^ where he and 
tlemenc. his family became chargeable, and by an order of two juflices 
confirmed by the feflions was removed to Siltoriy the place of his 
father's certificate, the feflions being of opinion that he had not 
gained a fettlement at Horfington^ becaufe the ftatute fays a certi- 
ficate perfon can only gain a fettlement by purchafe or ferving an 
annual office : but the court quaflied both the orders, becaufe 
whet> the parifli of Hilton had boui^d the fon apprentice in-i/or- 
ftngton they had provided for him, and his fervice gained him a 
fettlement there^ and >he was no longer any part of his father's 
family after he was bound, and HorftngUn was the* lad place of 
. {lis legal fettlement, and IVincanton fliould have fent him thither^ 

The Mafter, Fellows, an4 Scholars of Suffex and 
Sidney College verfus Davenport. B. R. 

Bona to J^EBT upon a bond to Do&or Craven^ <the Mafter,) Fellows, 



T\EBT upon a bond to Do5for 
-^^ and Scholars, £5*f. folvendm 



▼en Maft"" "^^ ^"^ Scholars, £5*f. folvendum to the Mafler^ Pellowsy aud 
Fellows, &c. Scholars: defendant craves £|y^r of the bond, and pleads that be- 
I^Suffcxand fore thc filing of the bill Doffor Craven died. The plaintiflF dc- 
legetfoivai- "^^rs, , and defendant joins in demurrer, 
dttfla to the 

^*^^* *«• Serjeant P<?o/<f— The plea is bad, beCaufe this is a bond to the 
taken in College in their corporate capacity^ and a corporation never dies, 
tbdr -cor- 
porate capa^ Mr. Ford e contrail admit the plea is bad if the bond be 
taken in their corporate capacity, but it is to Dodlcr Craven^ FeU 
lows^ and Scholars^ Sec- : if it had been to the Majler^ Fellows^ and 
Scholars^ Ut. it would have been right. 

Per «/rw»i— There is no queftion but the bond being to 
DoShr Craven^ Sec. fohendum to the Mafter^ Fellows^ and Scha- 
iarSi is a bond to them in their corporate capacity s and the duty is 
to the Majfer, Fellovfs, and Scholars. Judgment for the plaintiff, 



djjr. 
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Simmonds verfus Parminter and Barrow. HIl. 
1 7 Geo. II. Rot. 921. B. R. 

^HIS is an aAion upon the cafe upon feveral promifes made An aaion 

'■' by the defendants jointly, who have pleaded feveral pleas ; "p°" ■ **"• 

and upon this record two iifues are joined; one upon a demurrer iies*6r rfiT 

in law, the other upon nul tiel record : the demurrer has been ar- drawer 

gucd, and judgment thereupon is entered for the plaintiiF; alfo "^""'^ ^^ 

a writ of inquiry of damages has been executed, entire damages he'hw ac-^ 

given foi^ the plaintiff upon all the counts generally, but nothing 9«ptni it. 
appears to be done upon the iflue of nul tiel record. 

Sir Thomas Boofte for the defendants in arreft of judgment «-» 
This declaration contains feveral counts ; and general damages 
being aflefied upon the whole declaration, if any one count 
therein be bad, the judgment muft be arrefted. My obje&ion is 
to the fixth count, which is laid in this manner, viz. That the 
plaintiflFon the 28th oi June 1739, at fuch a place, according to 
the cuftom and ufage ofmerchants, made his certain bill of ex- 
change in writing, an<l dire£led it to the defendants, then at Bil^ 
hoa in Sparn^ and thereby requefted them at ufance to pay that his 
firft bill of exchange in Spain to the order of John Evangeli/t 
C/eere and companyy 4000 dollars in gold or filver, as to the ex- 
change known to them that day value in account with the faid 
gentlemen, as by advice, which bill the defendants accepted 
according to the ufage and cuftom of merchants ; and the plain* 
tiffin fa^ faith, that the ufance between London and Madrid time 
out of mind hath been at two months^ and that the defendants did 
not pay to the faid John Evangelifl Cleere and company^ or order, 
the contents of the uid bill, but rcfufed to pay the fame, where- 
upon afterwards, upon the a^y? of September 1739, the faid John 
Evangelifl Cleere (having made no order concerning the payment 
thereof) protefted the faid bill at Madrid, according to the cuftom 
and ufage of merchants upon fuch non-payment ; by reafon 
whereof the plaintiff, according to the ufage and cuftom of mer- 
chants, became liable to pay to the faid John Evangelifl Cleere 
the contents of the bill, together with the intereft, exchange and 
re-exchange, and damages, which ftiould accrue from the delay 
of payment thereof; and being fo liable, he the faid plaintiff af- 
terwards, on the ift of January 1 739, paid to the faid John Evan^ 
geltft Cleere the contents of the faid bill, and alfo 36/. 15 j, for 
the intereft, exchange and re-exchange, cofts and damages, 
which did accrue from the delay, whereof the defendant after- 
wards, on the 15/A of January 1739, had notice. By reafon of 
the premifes, and by force of the ufage and cuftom of merchants, 
(he defendants became liable to pay the plaintiff the contents of 

the 
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the faid bill, and the faid fum of 36/. 15/., and being fo liable, 
promifcd payment when requefted. 

My objeftion is, that a drawte who aocepts a bill of exchange, 
and afterwards refufes to pay it to the payee^ is not liable to the 
, drarwer^ although it muft be admitted he is liable to the drawee or 
his indorfie upon the acceptance thereof ; and there is no fuch 
icuftopi and ufage among merchants as is fet out in this count; 
-or if there be any fuch cuftom, it isunreafonable and void ; but 
if there be any fuch cuilom, it lies upon the plaintiff to ihew it» 
for I cannot find' any fuch in any book that I have read ; and if 
ever there was fuoh a cuftom, it muft have been taken notice of 
by fome mercantile author or other : and I never knew an ac- 
tion by the drawer againft the drawee of a bill, unlefs it came 
back to him again by being indorfed to him. See Bac. Abr.6iJ^. 

A£iions*upon bills of exchange are grounded upon the ctiftom 
of merchants, for debt will not lie for the drawee ^^2^11^ the M' 
cepUr of a bill, becaufe it depends upon a particular ouftom, and 
is. not founded in contraft. Hard* 485. Neither will an tndfhi' 
tatus ajfumpjit lie thereupon, i Mod. 285, 286. SalL 125. S. P. 

Serjeant Poole t>{ the fame fide for the defendant— r . There is 
no/uchxvL&otn\ if there is, they muft fliewit out of fome book 
of authority, or the court will not intend there is znj/uch. Be- 
fore the Jlatute vf ^ Ann, for making notes of hand negotiable 
like bills of exchange, an aflion was brought upon a note in- 
dorfed; and in the declaration it was laid, that the defendant, 
according to the cuftom of merchants, was liable ; and in arreft 
of judgment it was moved that there was no fuch cuftom ; and 
if fo, there was no confideration for the promife. Holt C. J. 
held the declaration ill, and faid the court could not intend ajiy 
fuch cuftom. And in the prefent cafe the demurrer does not 
confefs any fuch cuftom as is laid, for there is no fpecial cuftom 
fet forth. 

2. The cuftom contended for would be unreafonable if there 
was any fucby and therefore void ; for, from the very nature of 
the tranfaftion the drnnver is the debtor ^ and by his draught ac- 
knowledges fo much money is owing by him to the pnyee^ and 
the defendants, the drawees^ only come /«, in aid of him ; and 
it may be compared to this cafe, viz. A. owes B. 20/.; B. re- 
quircrs it of -^., who tells him, if you will go to C he will under- 
take to pay it for me : B. goes to C. accordingly, who under- 
takes to pay it in two months : at the end of that time B. dc« 
mands it of C. according to C.*s promife, when C. tells him that 
A, is now able to pay him, and fo he goes to -^., who pays him 
his own debt. Is there any rcafon in the world that J. iliall 

come 
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come upon C. to be repaid the 20/. which was originally A.^% 
own debt due from bim to B.^ and C. was only to come in in 
aid of A, f Thr re is no difference between this and the cafe at 
bar; and if the drawee accepts a bill and pays it, it is prima 
fade evidence of a debt due to him from the drawer. Vide Lu» 
I ca^^s Rep. in Lord Macclesfield*! Time, 

Stracey^ recorder of London^ of the fame fide with the defend- 
ant—It is not fet forth in the declaration how much 4000 dollars 
amount to in Englijb money. There is another obje£lion» and 
I that is, that it appears upon this record that there is ^n iffue of 
I nul tiel record pintAi and nothing further has been done upon that 
iffiii, but only judgment has been given upon the ijfue joined upon 
the demurrer^ and therefore there is a difcmtinuance^ which is not 
aided by xht^at. 4^5 Anna^ 2 Ld. Raym. 1482. 

Another objedion there is, which has not yet been mentioned^ 
and that is, that the bill of exchange is made payable to the order 
of Join Evangeiyi Cleere, and it appears by the declaration that he 
never made any order upon the faid bill, to there was no reafon 
for protefting it. 

Mr. Banks for the plaintiff— A bill returned, protefted for non- 
payment being once fatisfied by the clrawer to the deliverer, tho 
drawer is difcharged, and fo is the acceptor as to him to whom 
the. monies were paid \ but the acceptor by virtue of his accept- 
! ance makes himfelf debtor, according to the cuftom of merchants, 
to tho drawer. Molloy de Jure Mariiimoy lib. 2. Jec, 35, /b. 306. 
edit. 6. 

Serjeant Draper for the plaintiff — When a merchant draws a 
bill, he thereby acknowledges himfelf to be indebted to whom it 
is payable; fo the drawee by accepting fuch bill owns himfelf in- 
debted to the drawer. If I draw a bill upon a man payable to 
^jfiffi or order, and he accepts it, he thereby acknowledgeth 
that he owes me fo much money as the bill is for. Salk, 130* 
And fo was the cafe of Rawlinfon v. Stone lately, i Ld. Ray. 88. 

This is a contra£t between the drawer and acceptor, the mean- 
ing whereof is this, " I defire you to pay fo much money to my 
** order, and that fhall be your difcharge ;" which, by under- 
writing the bill the drawee agrees to, and the money muft be firft 
demanded of the acceptor before the drawer be liable to the payee. 
j I Salk. 127. 131. The acceptor is liable to whatever indorfee the 

I bill comes, i Lutw. 885. I)eathv. Serwonters. If the drawee re- 

fufes to accept a bill, it is nudum pa6lum between him and the 
dratuer; but if he does accept it, it becomes if debt ex quoft con^ 
! tr(^^u. The acceptance of a bill of exchange is a trujl, and if % 

I man 
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man accepts a truft^ he is bound to perform, i ^alh 26. Cog^i 
V. Bernard. Et 'uide Juflin* In ft. lib, 3. tit, De obligationihus qua 
-quqfi ex contraBu nafcuntur, to* tit. De geftu negotiorum. Ibid. 
§ 

Mr, Norton for the plaintiff— After feveral arguments and 
judgment upon the demurrer, the defendant is too late, and can- 
not now move in arreft of judgment. Hoiv v. Godfrey^ Mich. 
4 Geo. 2. There was a demurrer to a declaration, and judgment 
for the plaintiff, and it was ruled the defendant could not move 
in arreft of judgment. The cafe in Ld. Raym. does not warrant 
the obje£lion that here is a dif continuance^ but if there is, it is 
aided by the flat. H. 8. and 4 to" 5 Anna. It is obje6ked, that 
^ the declaration does not fet forth how much 4000 dollars amount 
to in Engliib money : in anfwer to this the jury have afcertained 
the value by finding the damages in Englijb money. 

The principal matter in this cafe, and upon which the whole 
muft turn, is, whether here is not a good confederation for the 
promife laid in this count ; and I agree, if there is not, the plain- 
tiff cannot have judgment. It is certain the defendant has ac- 
cepted the bill, and as certain that he has not paid it, whereby, 
and by the cuftom, &fr, the plaintiff has been obliged to pay the 
bill with intereft, exchange, and charges of protefting. The de- 
fendant has not protcfted the bill as accepted by him for the ho- 
nour of the drawer^ and therefore according to the ufual pradice 
of merchants it muft be intended he accepted it, becaufe he had 
cffefts of the drawer in his hands.. Vide Molloy 299. the nature 
2 Sera. 1 152* of an acceptance for the honour of the drawer* 2 Keb. 695. 
Smtth V. Abbotty Pafch. 14 Geo. 2. where the defendant accepted 
a bill of exchange to pay it when the goods conGgned to him 
were fold, and hcrld that it was a gtfod acceptance^ and bound him ^ 
. when the jroods were fold ; and Lee C. J. when he gave judg- 
ment in Smith v. Abbott, cited Salk. 129. Molloy -^04. And if an 
acceptor do accept a bill generally when he has no effedis of the 
drawer in his hands, it is his own folly, becaufe be might have 
accepted it conditionally. 

A bill once accepted cannot be revoked by the party who ac- 
cepted it, Molloy 7,02,' 6th edit, the reafon is, becaufe by the /if- 
ceptance lie confefl'es himfelf indebted to the drawer. Vide Bac. 
Abr. 612. 

It is objected that the acceptor having paid a bill, may bring air 
aftion againft the drawer for fo much money paid to his ufe. 
This may be true, if the balance of account is not on the 
drawer^ fide, but the court will now intend that it was proved 
to the jury that the defendant had effcds of the plaintiff in his 
hands. 

It 
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It 18 objcfted, that the payee never made any orJer upon the 
bill, which is only payable to his order ; in anfwer to this, if the 
drawer has an intereil in the acceptance, \ic cannot be defeated of 
iteitherby thearrir^/oror/ay^^; and if the payee had indorfed 
it| he would have been liable to whomfoever the bill (hould 
come. This is a judgment by default, and therefore the jury 
muft find fome damages, the defendant having, in efFe£^, con- 
fefled the a£tion, though the merits of this count (hould be 
againfl: us ; and the court in their difcretion may award a new 
writ of inquiry, as it is only an inqueft of office, and to inform 
the confcience of the court, and then damages may be taken-upon 
fuch other counts in the declaration as are certainly good. 

Sir Thomas Bootle for the defendant in reply— Formerly it was 
not ufual to move in arrcft of judgment, but the way was to 
put in a plea in arreft of judgment \ but of later limes, if it ap- 
pear upon the record that any count is bad. It may be taken ad- 
vantage of by motion or writ of error. When judgrnent pafles 
by default, the defendant is out of court, and whoever then 
comes to move in his behalf, comes as amicus curia to inform 
the court of any error which may be in their judgment. My 
obj^Sion is fingly this, which has not been anfwered, that the 
law never allowed this to be a cujlom; but it is faid the payee 
having paid the money, raifes a confideration between the dratver 
and the acceptor, whereas the count is laid merely on the cujiom 
of merchants. The old way was, to fet out the cujiom particu- 
larly and at large, but lately it has been laui generally, becaufe 
the law takes notice of the cujiom of merchants as part of the 
law of the land ; the tenor of the bill is to pay it to the payee, and 
not to the drawer. 

Lee C. J.— This count is laid upon the exprefs promife of the 
defendant. 

Bootlc'-^The promife is not neceflary to be laid in an aflion on 
a bill of exchange, becaufe the a£lion is not founded in contraB 
but upon the cuflom. Carth, it is laid, that by reafon of the 
premifes and the ,£uJlom the defendant became liable and pro* 
mifed. 

Lee C. J.— The count fays, that the defendant accepted the 
bill, and became liable by the cujiom^ and being fo li^ible, negUBed 
payment^ and thereby the plaintiff was obliged to pay it, and did 
pay it; by reafon of which premifes and the cujiom the defendant 
became liable, and fo promifed to pay the plaintiff. This feems. 
to me, as at prefent advlfed, to be a good confideration to raife the 
promife. 

BoQtle^^ 
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J?o^//^— If this matter be taken in the manner your Lordfhip 
feems to fay it mu'ft, it muft be upon contraSf^ but all a6^ions upon 
bills are founded on cujiom. Indeed if the defendant had faid to 
the drawer^ I have not money by mc at prcfent, do you pay it to 
,the payeey and I will pay you again ; this would have been an ex* 
prcfs controH^ and a ftrong confideratton^ being at the defendant's 
requeft ; but what I rely upon is, that the count and promifshXA 
• therein are founded upon cuftom and not contraS, and there being 
no fuch cuftom among merchants, it is bad. 

Serjeant Poole in reply— -Where there is a demurrer to a de- 
claration upon one count, and judgment is giren therein^ you 
cannot (I admit) in that cafe move in arreft of judgment, becaufe 
the matter has bieen confidered before ; but where there is a de« 
murrer to the declaration upon feveral counts, if any one of the 
counts is good, the plaintiff (hall have interlocutory judgment; 
yet neverthelcfs if upon executing a writ of inquiry he takes 
damages generally upon all the counts, and one is bad, the de- 
fendant may move in arreft of judgment. 

The gift of this aftion is the cujlom of merchants, and there is 
nothing difclofcd in the declaration that the acceptor requefted the 
drawer to Yy2iy the payee f by reafon of the premifes, Is'c, The 
word premifes relates only to the matter of fad; and the cuftom 
is ivhat is relied upon in the count. What is faid in MoUoy 306. 
is a mere diflum of the author^ for there never was a cafe like 
this. 

Upon executing the writ of inquiry, the only evidence laid be- 
fore your Lordfliip was the hili and the acceptance^ and that the 
plaintiff had paid the payee the money and charges ; there was no 
evidence that the defendant had any cffedls of the plaintiff in his 
hands. 

The whole court feemed to be of Opinion for the plaintiff; and 
after time taken to confukr, over-ruled all the exceptions taken by 
the defendant. They faid, the acceptor had made himfelf liable to 
the drawer as well as to the pdyee^ and to every indorfee to whom 
the payee IhouUl transfer the bill, and that a bill payable to the or- 
der of -^. is the fame as if it were to A» or order | and as to the 
dijconthmame^ that was helped by Jiat. 4 €3^ 5 Ann.; and judg- 
ment was afterwanU given for the plaintiff, and upon a writ of 
error was affirmed in the HoulV of Lords. 
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Pond verfus King, B. R. 



ACTION upon a policy of infurance ^gaXn^ iht underwriter^ A A»p in- 
upon the Salamander privateer, (of which the plaintiff was a ^^y^J^Zt^ 
part-owner,) from the Downs to any port or place where flie cruUeoi: 
flsould fail, for three months, from tlie 2j/i of Dtcemher 1744: ?*^*?"**?'*^* 
thtpramuifnvrzsfour guineas per cent, per month, intereft or no [jje*e„*em/ 
intcreft, free from average^ and without benefit of falvage; the within that 
infuvance is agjunft fuch perils as are. ufually mentioned in poli- ^«» ^" . 
cies, hut with a claufe at the end, that in cafe dre (hip is not carried infira 
htard of in twelve months, then the money infured (hall be paid prsfidia 
by the infurers the breach affigned is, that this fliip the Sola- ^^^"^^^ 
tnander was taken by a French fhip of war within the three in^tj^nihl 
months, and was wholly left, whereby (he could not profecute xnan.aod is 
her voyage or cruife. The defendant pleaded non affumpftU and J^'*' *|hf,°^ 
upon the trial at Guildhall the jury gave a fpecial verdift ; which ^ JJui loft* 
fitft finds the policy in hac verha^ and then that the (hip fet out to the in- 
upon her cruife the 21/i of December 1744, the time of making ^^-^• 
the infurancey and cruifed until the time flie was taken ; that (he 
was an Englijh privateer duly commifEoned, the number of men 
(he had^ and what guns (lie had at the time of the capture, and 
that within the three months, to wit, the ^d of February 1744, 
(be met a French (hip in the Bay of Bifeay^ that in an engage* 
meat with her the Salamander was taken, that 1 1 7 of her men 
were taken' out of her and carried into France^ and her guns 
taken out, and that the Salamander thus taken remained in the 
pofie(rion of the enemy from 4 o'clock in the afternoon of the 
%d of February until 5 o'clock in the afternoon of the 5/A of i*>- 
hruary,; that before (he was carried into any port (he Was retaken 
by aa Engli/h privateer, the Vuliur^ captain Hunter^ and by him 
kept upon the high feas for eight days without failing, and at 
the end of eight days the Vultur took a French pri%e^ and toge- 
ther with her and the Salamander endeavoured to come into 
fome Englifh port,, but the wind not permitting, he carried theni 
into Lijbon ; that the Salamander remains there in the poflc{rion 
of the mafter of the Vultur^ for the benefit of thofe to whom 
(he belongs; that the plaintiff is interefted exceeding the fum 
infured ; that the (hip was prevented from fini(hing her three 
months cruife by the capture, but that (he was a living (hip at 
the end of three months ; that Lijbon is a neutral port ; that the 
mafter of the Vultur commenced a fuit in the court of Admiralty 
at Gibraltar againft the Salamandery and fentence there was given 
the 29/A of April 1745* and a decree was made that (lie fliould 
be reftored to the owners on payment of one third part for faU 
vage^ which fentence ftill remains unreverfcd, and the verdidl 
concludes in the ufual form. This fpecial vcrilidl was twice 

argued 
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argued at the bar by Mr. Erjklne and Mr. Hume Campbell for (h'd 
plriintifF, and Mr. Comyns and Mr. Henley for the defendant, and 
after time taken to confider^ the judgment of tlie xp'hole court 
was delivered by 

Lord Chief Juftice Lee — ^Thc cjueftioii ia this eafe is, Whether 

the capture of this (hip, which was never carried infra prajidid 

bojlis before (he was retaken, aad upon the matter as found b]C 

the verdid> (hall be confidered as a total lofs^ fo as to entitle the 

■ infured to recover the whole fum infured. And although by the 

civil law perhaps it may not be adjudged a istal lofsy yet the fules 

of that law are not to govern usy but we muft give our judgment 

according to^the common law of England^ and upon this agreement 

between the parties, w'hofe intention appears, and muft guide 

us. By the civil law there muft be a total lofs to entitle the ajfured 

to recover, but the policy in this cafe extends to captures or other 

accidents. The CTikoi Depiba and Ludlow^ Trin. 5 Geo, i. C.B* 

before Lord Kingy is almoft a cafe in point, and in that cafe be 

faid he was bound to determine according to the common laii^ and 

"^ the meaning of the parties. The meaning of the parties here is 

plain; tht infured ip2\d his pr/tmium in conlideration of the itn 

furer's undertaking that the Salamander (hould cruife fefely during 

three months ; the jury has found (he has been difabled from 

pjofecuting her cruife for the three months : We are all of 

opinion for the plaintiff upon the breach affigned, and that this 

is not an average lofs, but a total lofs to the infurer: and the 

opinion in Depiba and Lvdlow^ Comyns 360. warrants us in 

faying this ; .the infurance is to be underftood for the voyage for 

three months^ and in common fenfe it cannot be otherwife \ fo 

whenever the voyitge is broken or interrupted it is at an end. 

Quaere, Safety during the three months is what is meant, but it appears the 

^^^^^ (hip was taken and detained within that time, and that the plain* 

c^(e\here tiff was hindered in his cruife ; and this^ by our law, is a total 

has not been lofs to the plaintiff. I have "^voided faying any thing whether 

adeKrmina- ^^^^ ^^^ ^ -^g ^j. ^^^ ^g being never carried infra prafidia hoflis^ 

was only an becaufe M'c are all of opinion this is a total iois. Judgment for 

average lois? the plaintiff. 
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Lampley & aL and Thomas & al, B. R« 

JPij/ at Wcftminftcr before the King htmfelf of the term ^ Saint 
Michael, in theftxieenth year of the reign of King George ih$ 
Second, of Great Britaini £5V. Roll. 



Glamorgan/hire. dE it remembere^], that on Saturday next, after Breve do- 

^ three weeks from the day of Saint Michael ^^*g"j|jj^ 
in this fame term, before our fovereign lord the king at Wefl^ WaiSL'* ' 



mmfier^ come Lewis Lampley and Mary ^h&mas by Andrew Smith 
their attorney, and bring in the court of our faid lord the king, 
HOW here, their certain bill againft fnUiam Thomas (and others), 
being in cuftody of the marflial of the Marjhalfea of our fovereign 
lord the king, before the king himfelf, pf a plea of trefp^s } 
and there are pledges of the profecution, to wit, John Doe and 
Richard Roe^ which faid bill follows in thefe Words, (to wit) 
Glan^rganjbiref to wit, Lewis Lampley and Mary Thbmas com« 
plain of William Thomas (and others), being in thd cuftody of the 
marflial of the Mar/bal/ea, before the king himfelf, of a plea of 
trefpafs, for that the faid W. T. (and others) on the 22d day of 
OEtober^ in the year of our Lord 1742, with force and arms took 
and carried away the cattle, to wit, two oxen, three cows, and 
one calf, of the faid L. L, and M* T. of the price of thirty pounds, 
and then found at Revncldfon in .the county aforefaid, and con- 
verted and difpofed thereof to their own ufe, and feifed, took, 
and carried away the goods and chattels, to wit, 20 cart loads 
of wheat in the ftraw, 40 cart loads of barley in the ftraw, 
50 cart loads of oats in the ftraw, and 400 bundles or tfuiTes of 
reed of the faid L. L, and M. T to the value of forty pounds, 
then and there found, and converted and difpofed thereof to 
their own ufe, and then and there did other wrongs to the faid 
L. jL. and M, T. againft the peace.of our lord the now king, and 
to the damage of the faid L. L. and M. T. of 50 /• and therefore 
they bring their fuit, faTr. 

And the faid JF. T. (and others), in their proper perfons, Pica to the 
come and defend the force and injury, and fay that the faid J^"^*^!|^.'®", 
county of Glamorgan is one of the twelve counties within Ae 5^0 ^^ jj^* 
principality or dominion of ITaleSy within which county there Waio* 
are and time out of mind have been juftices, and that all and 
fingular pleas and actions, as well real as perfonal, ariCng within 
the fame county are, and at the time of exhibiting the faid bill 
of the faid L. L. and M. T. were, and for time immemorial 
have been, and of right ought to be pleaded and pleadable within 
the faid county of Glamorgan before the juftices there for the 
time being, and not here in the court of our faid lord the king, 
before the king Jiimfelf, and that they the faid ^* T. (and ' 
. Vol. I. O " ' others). 
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otliers), at the time of exhibiting the faid bill of the faid L. L* 
and AI, T. and before were, and from thenceforth hitherto have 
been refident and commorant in the fame county, that 18 to fay, 
at Reynsldfon aforefaid, in the faid county \ ai^d this they are 
ready to verify, ias the courthere, to*r.i wherefore fincc the caufc 
of a£tion aforefaid arofe in the faid county of Glamorgan within 
the principality or dominion of Wales^ the aforefaid IV. ST. (and 
others) pray judgment if the court of our lord the king here will 
' or ought to have farther conufance of the plea aforefaid. 

Deffluirer. And the faid L.L. and Jlf. T. fay, that notwithftanding any 
thing above pleaded by the faid W. T. (and others) the court here 
Ought to have further conufance of the plea aforefaid, becaufe 
they fay that the faid plea, and the matter therein contained, 
are not fufficient in law to ouft the court here from having or 
taking further conufance of the aforefaid plea, and that the faid 
i. L. and M. T, have no occafion, nor are they bound by the 
law of the realm to anfwer the faid plea in manner and form as 
the fame is above pleaded ; and this they are ready to verify ; 
wherefore they pray judgment, and that tnis court will have and 
take further conufance of the (aid plea, and that the faid W. T. 
(and others) may anfwer over to the bill of the faid L. £. and 
M. T. 



Joinder in 
oemuirer. 



'•Rider. 



And the faid JF. T, (and others) fay that the faid plea, and 
the rtiatter therein contained, are fufficient in law to ouft this 
court here from having or taking further conufance of the afore- 
faid plea, which f^id plea, and the matter therein contained, 
they are ready to verify and prove, as to the court here (hall 
feem meet : and becaufe the faid L. L. and M. T, have not an- 
fwered the (Ad plea, nor have hitherto in any manner denied 
the fame, they the faid JF, T. (and others\ as before, pray 
judgment of the court of our faid lord the king now here will 
or ought to have further conufance of the plea aforefaid i but be- 
caufe the court of our faid lord the king is not yet advifed, ts^c. 

Tliis cafe was argued three times, the firft time by Mr. Hyme 
Campbell for the plaintiffs, and Serjeant Bootle for the defendants, 
in Hilary term, 17 Geo. 2. ; the fecond time by Mr. Evans for 
the plaintiffs, and * Tbe ^ttorney-General (or the defendants, in 
Micb. term, 18 Geo. 2. \ and the third time by Sir Join Strange 
for the plaintiffs, and Mr. Gundry for the defendants, in Eaj:er 
term, 19 Ceo. 2. when it flood for the judgment of the court; 
but fome of the parties dying the fuit abated, fo another aftion 
was brought by jfones againft jfones^ in which there was exaftly 
the fame pleadings as in the cafe of Lampley v. Thomas^ which 
was argued by Mr. Phillips for the plaintiff, and Mr. Charles 
Pratt for the defendant, fo that this great queftion, whether the 
court of King's. Bench hav« /«ri^i^w/i to fend a latitat into 

JTales, 



Hilary Term, 21 Geo, 11. 1747. 195 

Wales^ has been four times mod learnedly argued at the bar by 
gentlemen of the greateft learning and experience. 

Mr. Hume Campbell for thfe plaintlfT— The plea is bad inform Jft Argu. 
m^JUbftance^ for wherever a plea goes to the jurifdtBlon of this ""^* 
court, it muft give jarifdiBion to fome other ; but there is no 
fach court in exigence as is fet forth in the plea, which is, that 
there have been juftices time out of mind before whom all pleas 
arifing in the county of G. have been pleaded time out of mind^ 
and not in this court ; the court in Wales muft mean the Great 
SeJJions^ which it is well known is not a court by prefcription. 
27 H. 8. r. 6. fecn lo. And all the judges of England were of 
opinion that the judges of the Grand Sefftons muft be appointed 
by the king's letters patent, 4 Injl. 239, 240. Another miftake 
there is in the plea, which alledges that the defendants are re- 
fident in the county of G. which is in effefl denying that they 
are in cuftody of the marlhal, which this court never allows to 
be put in iffuc. 

The great queftion is. Whether by the ftatutes of 12 Ed. i. of 
WallUy and the 27 H, 8. r. 26. which unite Wales to this king* 
(iom, and eredl the court of Grand SeJ^gns^ have given that court 
^jurifdi&ion exclujive of this court f 

There cannot be a doubt but this^ high court held before the ling 
himfelf has a general jurifdiBion over the kingdom of England, 
and if an a£b of parliament (hould annex or unite any other 
country to England, the King^s Bench here would h2LVtjurtfdiBion 
over it if there were not words in the ftatute to exclude it ; and 
in the fat ute of union of Scotland to England^ it is declared that no 
alteration (hall be made in the laws of Scotland which concern 
private right ; but in the fatutes which unite Wales to England 
there \% not a word to exclude tht jurijBiBion of this court j and 
to (hew the legiflature thought this court had fuch jurifdi£kion, 
fee t\itjlaiute 4 t^ ^ W. is^ M. for empowering this court to apr. 
point commiflioners for taking fpecial bails. . I Ed. 6* €• io« 
where the under-fherifFs of Wales are required to attend this 
court, and the 1 8 Eliz. for appointing juftices of aflife in Wales. 

The courts of Chancery and Exchequer exereife jurifdiBion in piowden 
Wales, as having original jurifdiBion s and for what reafon this i99- ^ 
court, wherein the king himfelf is fuppofed to be perfonally prefent, ^^l^^" 
fiiould be excluded, I cannot conceive, fincc there is no law th^t 
1 know of which excludes it. 

Hootle Serjeant for the defenianU^'^H^t plea is good both vaform 
^^^ fuhfance : it alledges there have been juftices in Glamorgan^- 
Me who have time out of mind taken, and now do tak« conu- 

O 2 fance 
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fanci of all pleas arifing within that county ;. this is a fnatter of 
izSti and an iflue might have been taken upon it, but by the 
demurrer it is confeffed to be true ; and the reafon for alledging 
tliat the defendants are refident in IV ales is, becaufe if they were 
Bot) perhaps they might be fubjcd to the jurifdi^ion of this 
court \ it is faid, how can they be rtfident in Wales when, by 
the record it appears they are in cu(iody of the marjQbal ? bat 
this is a fiftion, and they cannot be fuppofed to be in Iris cuf- 
tody, but upon this further fuppofition that a hUitat can run 
into Wales to take them, and that is the great quedion now 
before the court. And in i Salk. i, 2. although a man may be 
in ctifiod. mar. &c« one may chitci. connfattsn 5 Mad. 310. S. P. 

T. Rayn. As to the fubdance of the plea, I (hall not contend but that 
*°if'k *^^ hinges commiffion^ and certain of his mandatory writs^ and all 

I Mod to! judicial procefs may ijfue into Wales^ but a latkai or other mefne 
zBuif. 156. procefs cannot go out of this court into that donnftkm or princi" 

484. 

Plowd. 127. Before tht Jat. t2Md. i. oi Rutland, called tht /atut. Wallia, 
Wales was a dominion of itfelf, goYerned by its own lawa, and 
not fubje£k to the laws of England with refpe£): to the laws touch- 
ing private right or property between one Welch fubje^ and 
another; indeed, when any difpute arofe between the ^wf and 
the lords marcl>ersy or the bUljops, m fuch cafe they applied to the 
king's great courts here^ wnich dtitermined the matter between 
them, becaufe tht prince of Wales held his dominion (as z/euda* 
iory) of the kings of Englattd : there is a remarkable cafe in FitZ' 
herbert's Abr, tit, AJfife, 1 8 Ed. 2, cited in Vaughan 403. and 
which is not in the printed year books, though he ftiys there are 

♦There- fome MSS. copies extant of Ed. 2. (one of which I *have) 

porter. which, by the hand-writing appears to be of that age^ the cafe 

at full length is thus (as liiave traufiated it iferbatim). 

John Le Moigne fued to rcverfe a record of an aj/ife of novel 
diffeifm^ wliich paflsd between Alice of C. and himfelf, and the 
cafe was, that Alice broughrt an ajf^e a^ainft John and againft 
other perfons, and the writ of. iwvel diffejin was brought to the 
Ihcriff of GloNceJlerJhire^ of her freehold in Gowers, and made her 
plaint of two commotsy which entirely comprehend all the land of 
Cowers J and the ojize pafled before Sir John Baurs and his com- 
panions, juftices afligned to take the aifizes in the Marches of 
Walesy &c, Baffet aiEgned the errors in this form — ^The writ of 
ajjlze was direded to the flieriflF of Gloucejler/hire, who is one of 
the flieriffs of England, and the tenements put in view were in 
Wales, which i^ another land, fo that the writ (hall not go, 
^ cither of right,- or by law, to theflieriff of one land, of tenements 
in afpother land; and forafmuch as the juftices have taken the 

ajize 
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Sj^ hj/uci writ, which wsfs dire£led contrary to Iaw,./>&g^ 

have erred; and alfo the land of Gowers is out <rf the power of 

the flicrifF of Gloucefterfitn, and the flieriflF could not at all fcrvc 

the ^rtt upon the tenements out of his power ; and forafmuch 

as the jufticcs, fa*r. (a^ above), thej hfove erred. And alfo by the 

Jlatute, ajjizes ihall be taken in the coMtity where the land lies i 

but Gowers is in m county, and for that they have taken the affize 

In m county at all, infomuch they have erred^ ice. And alfo the 

writ was brought of her freehold in Gowers, whereas every writ 

fliall be brought de libero tenemefito fuo in a vill or hamlet, but 

Gowers is neither vill nor hamlet^ but it is one whole county or ter^ 

ritory j and therefore ihe ought to have brought her writ de libero 

temmento in the vills, and have named' all the vills of the country 

in which it lies, and for this the writ is bad ; and forafmuch as 

they have taken the affize, {5V. (as above). Scroop *— As to the •Chief Juf- 

firft point, where you fay that the writ (hall not be direfted to t'c^o/^J^e 

the (heriff of one land^ of tenements in anether, and that this was Bench. 

fuch a writ, &c. and tliat the tenements whereof the a^e pafled 

were out of the power pf the (h^rifF of Gloucejlerfiire, &c. and 

and that the tenements ^«/ in view, and of which the q^fftze pafTed, 

were not in the county ; as to this I anfwer unto you, that Gowers 

is one barony of the Marches of Wales, and we tell you that every 

haron of the Marches hath his chancery and his own writs within- 

his own barony, fo that when ene of his Uttants hath done wrong 

to another, he (hall do to him right ; but when the baron himfelf is 

ouiled entirely of his barony % he cannot have remedy by his own 

Wit, for he is oufted of all, ^nd. therefore it vr2L^ordained in the 

parliament that when a baron of the Marches is himfelf oufled 

wrongfully of his barony he ought to refort to his fovereign lord^ 

that is to the hingj to purchafe remedy, and (hall have a writ in the 

Chancery of th^ king, and that writ (hall go to the (herifF of the 

next county in this land, and he fhall ferve the wnV, bccaufe that 

the barons of the Marches are not withtn counties, therefore as to * 

this, that the iherlff of Gkucfijlerfiire Cer^ved the writ, it was be- 

caufe he v/as the next per iff to the land, wherefore ^j to this procefs, 

there has been no error. And as to that which you fay, that the 

ivr'tt was not brought in the vill or hamlet, this challenge laid when 

the parties pleaded in court to this writ, but the parties have taken' 

the writ as good, and tlie juftices have not erred, for as you have 

Hot challenged the writ, it fhall, in this- cafe, be now taken to be 

good \ and becaufe there is no error at all in the record, where you 

have affigned, we affirm ihe judgment, and you Alice may fue 

execution pf the land ; and, marlhal, do you take cuftody of John 

for the damages, ^c. 

^ntsoi quare impedit have often been broup;ht of churches in laFdj.c.a. 
Wales in the king's courts Afr^, but that w^s either becaufe the ^^^^l"*^* 
^iifpute was between the lords marchers, or between the bi/hop and' , w.&M. 
others, and becaufe the princes of Wales could not write to the bifbops 5 Eiiz. c 25. 
'"« U^ales. Vaugh. 409. ^ 
• ^ O3 There 
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There are feveral Jlatutes that give particular powers to this 
court, which it exercifes into Waks^ but none that give it power 
to fend tnefne procefs there between fubjed and fubje£b ; and there 
is no inftance where it was ever determined that this court fent 
a latitat into Wales^ nor has ever any latitat gone there till within 
three or four years laft. 

Lee C. J.— I hope thofe gentlemen who are to argue this cafe 
the nextf time zgzin&thejuri/di^lionof this court into Wales, will 
let us know upon what foundation it is, that any other court in 
Weftminfter-hall c?in CTnexcik z juri/diStion by fending tnefne procefs 
into Walesy and why this court cannot, which will guide me very 
inuch in the judgment I am to give. 

Serjeant Bootle — The court of E^cchequer fays, that the debtor 
pf the king is confidered as in the king's place, and fo privileged 
. to fue in which court the king pleafes, which has ufually been 
in the Exchequer. Here ends the fubitance of the firft argu- 
ment. 

»d Argu- The 2d argument. Mr. Evans for the plaintiff— What the 
***"*' original ftate of Wales was before thc^at. 12 Ed. 1. of Snaudon 

or Ruthein is very much doubted 5 fomc fay it belonged to 
JFwg^i/;^ before that time, others fay it was quite independent 
ppon it ; I am to contend that it was originally part of England, 
and belonged to it, which is a litt]^ hard for me to 60, who am 
a Welchman ; the evidences to prove this are the declarations of ' 
the kings and parliament of England. 12 Ed. I. 27 Hen. 8. and 
Dodderidge in his treatife of Wales (ays, •' it was feparated or 
*^ divided from England by fome of the &axon kings ,•*' if this be 
true, it follows that all the king of J^ngland^s high courts had 
jurifdiHion in Wales originally. 

The princes of Wales were amenable to Ae parliament oiEng^ 
land; the parliament could have no power to fummon any one to 
parliament who was not a fubjeft of England; from hence it i^ 
plain Wales was a part of England. 

Wales may be confidered in the nature of the counties palatine^ 
and it never was difputed but they ai-e part of England 5 and it 
a judgment be giyen in any court at Wejminjler^ the fubjeft has 
a right to have execution out of that coxxxt into the counties pala* 
"tine ; and the reafon given why thefe courts have jurifdiBion for 
mefne procefs into the coumies palatine, is, becaufe the king's courts 
here had fuch a jurifdi^ion antecedent to their being counties 
palatine, and there is now no doubt but this court can ifluc an t%t' 
cyxixDiiiviio Wales ^ ' ■ * 



That 
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That JFa/ti was part or holden of Englandy the cafe otDavid^ 
brother to Prince Fluellin^ plainly (hews \ for if it was not, Da- 
vti could not by the law of nations have been hanged for a 
traitor : and Ed. I. is faid to have fupprefled the rebellion tBere, 
not to have conquered Waleu 4 Injf. 239. 

Suppofing I have proved that this court had original jurifdic'- 
tiMi the a£ts of parliament relating to Walesy and for ereding 
courts there^ having no negative words in them as to the kin^s 
great courts^ have not excluded them. The whole intent of thofe 
Jiatutes feems to be only to bring all the people of England and 
Wales under one law : and that thofe who were poor might ob- 
tain juftice near home^ was the reafon for ere£ling the court of 
Grand SfJJions. 

In xh&Jlaiute 34 to* 35 H, 8. ceip. 26. fee. 115. there is this 
claufe, which puts this matter out of doubt : « Item^ That all 
<< proceb for weighty and urgent caufes (hall be made and di- 
'* reded into Wales by the fpecial commandment of the Chan^ 
" celhr of England^ or any of the linf^s council in England^ as 
'< heretofore hath beenufed; any thing in this a£t to the contrary 
^< notwithftanding." This ihews it was the intent of the legifla- 
ture to give jurifdiBion to the Grand SeJJions for Icfs caufes^ and 
to leave the people if they pleafed to come here upon weighty 
caufeSy as they had heretofore done. It fc^ms plain to me that thefe 
courts at Wefiminfter have exercifed jurifShion in Wales before 
ihis^atute, . 

The fl. 29 Car. 2. r. 5. gives power to the judges of the courts 
here to grant commijftons to perfons to take affidavits in Wales^ and 
the 4^5 W.IJ M. the like as to fpecial bails. What can be 
the ufe of commijftons to take bails if mefne procefs and original pro^ 
cefs will not run into Wales^ it muft be the fcnfc of the parlia- 
ment thdX fucb procefs went there. 

All the courts of Wefttninjler-hall exercifc their authority by a 
power they have had time out of mind. As to the exercife of 
jurifdiclion'into Wales ^ I do admit it is a little in the dark before 
the time of Hen. 8. I can find no inftances oi procefs into Wales 
in the time of the princes thereof, except that of David Fluellin. 
There were certainly defc<Sls in x)\t jttrifdiBions of the lords of the 
Marthas of Wales ih^^t there were not in the principality ; for if 
a cjueltion arofe between two lords of the Marches of Wales touch- 
ing the boundaries of their lands or territories^ fuch quedion was 
ufually determined in the king's courts here ; and in many cafes of 
dower ^ where the loyalty of marriage is to be certified by the 
hipopi both ii% the Marches and in the princij^tJity^ thefe courts 
here have entertained jurifdidion. 

O4 All 
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All the courts In W^minfter-hall arc upon an equal foot with 
regard to the Jlatutes relating to Wales ; but it is faid fubptenas 
and quo minus*s fcnt then out of the Exchequer are prerogative 
vfrUsy and are granted to the plaintiff as being the king^s debtvr. 
Every body knows that is a mere iidiion, as much as in cujloiia 
mar. &c. is : the court of Chancery here alfo exercifes jurifdiBion 
into WaUs^ and yet there is alfo a court of equity in Jfdies who 
have a concurrent juripUBion there. There have been inftances 
of latitats fent there out of this court ; and no doubt but mandatory 
writs may go there from hence: and it feems admitted, on all 
fides th^t judicial writs will run into Wales. Ireland is no part 
of England^ nor ever was, but became annexed to the crown by 
cpnqueft. 

A tertenant of lands in Walesy who is bound by a judgment in 
this court, is liable to be ferved with z, fcire fatias t and at the 
fame time, it is faid, he is not liable to be ferved with a latitat of 
this court. This feems very ftrange ; and I dcfire Mr. Attorney^' 
General will account for it. A judgment here (hall and may law- 
fully be executed in Wales^ Why ? Bccaufc it attaches and binds 
lands and goods in Wales, and therefore Wales muft be withiq 
the Juri/di^ion of this court. 

Mr. Attorney-General for the defendant— As to the oijefflan 
to the plea made upon the former argument, I (hall only fay» that 
whether there are juftices and courts in Wales to adminifter 
juitice, is a matter of law ; and that this court muft take notice 
there are courts of juftice in Wales, they being taken notice of in 
mzn^ public Jlatutes ; and therefore the plaintiff might have had 
juftice there^ if he had thought fit. 

This a£lion is brought for the fak%of trying this great queftion. 
Whether the fubjeds of Wales may be drawn hither at a great ex- 
pence, and the officers of this court who have freeholds in their 
offices be enriched, if they can prevail? There are bounds to the 
jurifdiSlion of this court, I will venture to fay. 

Lee Chief Juftice— The law is the true boundary ofjhiszndall 
other courts. 

Attorney-General— -It appears upon the face of this record that 
the caufe of aftion arifes within a county in Wales, and that the 
venue is laid there ; that the defendant, at the time of the com- 
mencement of the a£kion, was an inhabitant in Wales ; and there- 
fore juftice might certainly have been adminiftered in the court of 
Woles, fo there can be no defcft of juftice, fuppofing this court 
fhall be of opinion that this is an improper adion to be brought 
bere* 

Anciently! 
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Anciently, before the ftatute of Ruthtidf Wales was governed 
by its own princes and laws with refpe£t to private property as 
hctwecn ftthfefi ^nd fubje^s but, in all probability, washcldy'ttr^ 
feodaiif as many of the princes of Germany now hold their doml^ 
nions; ^%. Ireland^ the Ifle^f Mmn^ Guemjey^ and Jirfeyy are now 
held of the crown of England: becaufe IFaUs was fubje£l an- 
ciently to tht^aU-fower ^nd^ate-^vrtts i and there is a great dif- 
ference between the princes and great men of Wales being fum- 
moned to the Englifi parliament^ and being cited to appear in this 
cmtrt. It does not appear by any book of authority or record that 
Ms courts before thtflatutes <f Wales y had znj JurifiliBion to fend 
original proce/s into Walesa and fo I may fairly conclude it had 
mnes and if it had nonci it cannot be ouftcd of any. 

But fuppbling this court anciently had original jurifdiSlion m 
Wales y yet by tht Jiatutes made touching it^ although there are no 
exprefs negative words, yet it appears to be the plain intent of the 
legiflature when they ere£led the grand fejfionSy and fettled the 
proems thereof y to exclude this court from feveral parts of thc^a^ 
tttte : defame is alfo apparent from the maxim of hreve domini re^ 
gis non currit in Walliam^ from the law-books, and the ufage of this 
court. The court of Kin^s Bench has a p^rticnlzr jurifdiffion 
given to it by the very {?LmtJlat. which ere£ts and dire£ts the 34^35^.8. 
court of Wales. 

The court of Common Pleas has not any original JurifdiBion 
into Wales neither in real or perfonal actions, nor ever exercifed 
any: and if it has none, this court cannot have any. There never 
was ^xij fine or recovery in the C. 3. of lands in WaleSy nor 
would any conveyancer pafs fuch a tide. There is no curfitor to 
make out an original writ either in this court or the C. B. 

But it is objefted the court of Exchequer fends fuhpoenas and 
^0 minuses into Wales ; and when the caufe is at ifTue, fends // 
y mittimus to be tried in the next adjacent county. I muft con- 
fefs I do not know by what rule of law this is done : but in this 
court this is quite a new attempt ; and it is mod ftrange if here 
had been an original jurifdiBion^ that it has never been exercifed ; 
and therefore I may fay, as it never exercifed 2Lnyjurifdi8iony it 
cannot now do it ; like what was faid upon thejlatute of Mertok 
upon the difparagement of the heir by marriage, that no a£lion • 
could be brought for this upon the flatutCy infomuch as it was 
never feen or heard that any a£lion was brought upon ihtflatute» 
Lit. fee. io8. for if fuch a£tion would have laid, no doubt it 
would fome time or other have been brought. 

The pradice of one court in the hall is not to be governed by 
that of another. There is nothing more certain than that thry have 

different 
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ilScxtiM JurifdiBionsy and each \>j prefcriptiortf and have alfo dif- 
ferent rules of pradice \ and tht praBice of a court is always faid 
by the judges to be the law of the land: and the court of Ex^ 
chequer i as appears by multitudes of precedents for many many 
years, have exercifed ^Jun/diBion, by fending their fr/l procefs into 
IVales without any interruption whatever \ . and this particular 
pradice of that court is part of the law of the land. 

But whether the court <>f Exchequer has (nch jurifdiBlon or not, 
is all one to this court. The law of one court may no't be the law 
of another court. The Exchequer takes conufance of the king^s 
revenue ; this court of pleas of the crown ; and the Common Pleas 
of all aSHons real and perfonal between /uhJeB ^nAfuhjeB. 

The court fecmed ftitl inclined to carry the latitat into Walfs^ 
but ordered a further argument* 

34 Afgo, Sir John Strange for the plaintiff-^I (hall take no notice of the 

novt- obje£tions to the pleadings, but go dire£Uy to the main que/Hon : 

which is. Whether this court can fend a writ of latitat into Wales ? 

which, if I make out that they can, the plaintiff will be entitled 

to a refpondeas oujler* 

If I can fliew that /AiV court ever had a power to fend a latitat 
into WaleSi it will lie upon the other fide to (hew that power has 
been taken away. 

ly?, I (hall confider how Wales flood before the time of Ed. f . 
from whence I fliall infer that this court had original jurif^ 

diHion. 

idly^ I ihall prove that the Jlat. H. 8. and the erefting of their 
courts upon the place, only gave them a concurrent jurifdihion with 
this court in Wales. 

^dlyy I (hall maintain the jurifdiBion of this court by federal re- 
cognitions of authority, and (hall (hew that thq court of Exchequer 
(lands upon the fame footing with this court : ' and 

c^thlyy I (hall take notice of fuch arguments as hjive before 
been offered for the defendant. 

As to the ijl of thefe : England and Wales were anciently one 
kingdom and nation^ governed by the fame iaw6 and religion, and 
ufed the fame language. 2 Mod. 1 1. Hale*s Htjl. Com. Law 219. 
St. of Wales 12 Ed. i. Wales v/as holden of the crown oi Eng- 
landy Dodder 3. Whert Wales rebelled they were always treated 
as rebels and traitors, and not as enemies. 4 Injl. 239 ; and be- 
ing 
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ing forfeited by the treafon of its prince^ became entirely in the 
• crown of England: and thcjlat. 27 if. 8. c. 16, in the preamble, Salk. 4x1.- 
declares it to be a member tftbe crown^ and it may not be im- Wowd,ii«. 
properly faid to be in its remitter : from hence it may be infer- 
red this court had originiA J urs/di^ ion in Wales* 

2dly, The ellablifiiing courts in Wales gave them a concurrent 
jurifdiSiion with this court, which they had not before, as appears 
from the ^at. 12 £• i. 27 H. 8. c. 16. f. g\ and the reafon 
given for ereding thofe courts is, becaufe the inhabitants were fo 
far from London, and 34 fa* 35 iif. .8. c. 26. gives them power 
to hold pleas in as ample manner as the courts here; but it is 
obfervablc that the courts of Wales have not a concurrent jury^' 
diHion with tb'u court by this Jlatute. Whatever jurifdiBion this 
court exercifed in civil fuits is not mentioned, but only on the 
crown Jide : and the Jlatute can never be intended to difrobe this 
court of any jurifdi£tion it had before. Se5l. 115. of the lafl: 
j?fl/. is the ftrongcft proof that this court had original JurifdiBion / 
and the words chancellor and iing^s council mean the Judges* 
43 -4^^* 35- ^^^ whole of this 2d head may be reduced t6 
this, that either this court had original JurifdiBion and the Jlatutes 
have not taken it away, becaufe there are no exclufive negative 
words; or, if it had not original jurifdiBion, the Jlat. 34 55* 35 
//. 8. c. 26. feB, 115. has given it a concurrent JurifdiBion, 

2dly, The recognitions of the legiflaturc, 29 Car. 2. c. 5. Salk,46x, 
4^5^^. ^M. c. 4. II fa* 12 ^. 3. f. 9. 12 Geo. 1. and by 
^at. 43 Eliz. The Jf^elch counties are contributory to the poor 
piifoners in the King's Bench prifon, 1 1 Geo. i. Wales is parcel 
of the realm of England, and a ne exeat regno will not lie to hin- 7 Rep. Od- 
der a man's going into Wales. wl 

4thly, It is faid the Exchequer hzs Juri/diBion by prefcription and 
hj prerogative procefs : and I fay we have here, by the defendant 
being in cujlodia. mar. It is faid the King^s Bench has not exer- 
cifed any y«rj/2//Vf7w/r : I anfwer, neither did it, till lately, fend 
writs of latitat to the cinque ports. There is a JurifdiBion into 
Wales in fome of the courts in the hall, as in the Exchequer g 
and if there has been fuch an ufage in any court, all the king*s 

" high courts muft have the fame, which is an anfwer to Co. Lit. 8f, 
cited by Mr. Attorney-General. It is laid down by the other 
£ide as a maxim of law quod breve dotnini regis non currit in Wallia. 
This faying is explained by Judge Atkins, 2 Mod. 12, and can- 4lQft. 531. 
not mean that no writ at alt runs into Wales out of WeJIminJer^ 

' hall, for the contrary is admitted on all hands. ^ 

It is objefled by the defendant, ih^it jurifdiBion is given hyJIa* 
tute to WeJlminJJer-hall as. to the county of Monmouth. I anfwer ; 
Monmouth is made a part i^i England to every intent and purpofc. 

It 
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It is obje6lcd that the ^at. Ed, 6. gives the courts A^r^powet 
to award ^rits ofe9sigent into Wales : from whence it is inferred 
they can fend no other ivr'tts there, I anfwer, this proves toa 
much ; becaafe it is agreed on all hands that many writs go^ 
as executions^ &c. or there would be a failure of juftice. 
This ^atute mentions, that the (herifFs of Wales fjiall have 
deputies here to receive all writs ifiuing out of the K» B. 
tnd C. B. 

Gundry for the defendant — All the gentlemen who have ar- 
gued for the plaintiff have begged the queftion, and talen it for 
granted that this c$urt had original jurifdiBion ; faying. Pray tell 
OS how it is taken away. Now it is moft certain that id the 
fpace of 450 years this court never fent any latitat into Wales ,- 
and if long ufage will give jurifdiBiony the fame nou-ufage is the 
llrongeft proof againft jurifdiBion. 

1. Wales was no part of ^he realm of England^ neither before 
nor after tYitfiat. 12 E. i. until the 27 H. 8. nor had the laws 
of England any place there; from whence it will follow that this 
court had no original jur if diBion^ though I admit it to be part of 
the dominion of the crown of England. 

2. This court never claimed or exercifed any concurrent or /a^- 
clufive jurifdiBion in Wales ^ except in fome things ; and in thofe^ 
only between the lords marchers* 

3. By the flat, of union^ or any other recognition, this court 
has not been admitted to have any original jurifdiBion, and the 
11^ feB. of 24 fS'' 25 H. 8. means quite another matter, the 
words weighty caufesy and the words kin^s council^ do not mean 
the judges here. 

4. I will (hew the difference between counties /tfte//?^, cinque 
ports f and Wales. 



N. B. Mr. 5* Then I (hall anfwer the objeftions as they fall in my way, 

Gundry fct 

Tumem in -O^"^^'^ Fluellin w.^s not tried at this bar; Lord Co. 4 Inft. 239. 
this metho- mentions no fucli thing, but moft probably was tried in Wales by 
dicalway, the ki?ig^s commijfton, DoBor Wotton on Welch Lawsy fo.^iHm 
xrQifw'u°^ fpeaks of commiflTions into Wales in extraordinary Cafes, temp. 
Ed. I. which fhews that this court had nojurijdiBion. 

The princes of Wales were anciently kings of Wales^ 4 Infl. 239. 

■ 243. and King Edward ch'xmcd the Umc feudal fovereignty oyer 
Scotland as he did over Wales. Rylefs PL in Pari. 157, This 
appccirs in the cafe between the kings of England and Scotland: 

, there is one thing particular in that recbrdy that it appears to be- 
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corapi dommo rege tsf concilio fuo^ and the judges^ which fenrcs to 
explain what i$ meant by the king's council in ih&JlaU 34 (2)^ 3 J 
Hen.B. €• 26-/. 115. the fame booki fo. 145, in the fame year, 
and to the fame purpofe. Edward the Firji^ before th^ J}atute <f 
Smwdeu, plainly treated Wa/es as a conquered country ; atid in 
the 3 Ed» I. r. 17. which provides remedy in c^ksai diftrefs^ it \% 
faid at the latter end of it, and ibis is to be intended in all places 
where the king's writ Jieth, and if that be done in the Marches if 
Wales y or in any other place ^ where the king*s writs be not current^ 
the king vjhich is fovereign lord over alljball do right there unta 
fucb as complain; and that i^ becaufs a replevin would not lie 
here. 

Before the Jlat, if. 8. all the lands in JTales were held and go* 
verned by the laws of IValeSy and not of England. Co, Ent, ^u^ 
Warr, 549. 4 Injl, 244. And the writs run contra pacem of thq 
lord marclierj and the lords marchers had judgm«nt of life an«l 
limb. 27 H. 8. r. 24. Ryley 63. 141. They had power to hol4 
plea in all a£lions real and perfonal^ nor could the king intromit- 
Ure^ which is the very expreffion in Coke's Entries, 

There were two forts of caufes wherein the King's Bench had 
jurifdiBion^ one was, where the lords marchers themfelves were 
parties, and the other in cafes of quare impedit : the firft was, be* 
caufe none can be judge in 'his own caufe; the other, becaufe no 
v)rit laid to the bijhop^ or he would not obey iV, becaufe he thought 
himfclf as great a man as a lord marcher. 

To (hew that WaUs was no part of England^ that this court 
never exercifed any jurifdi^ion ihere^ except in cafes where land* 
were held of the king, and except as above, and to ihew the dif* 
ference between Wales and counties palatine ; Fitz. Jurifdic. 34. 
^6 H,. 6. 34. 3 Ed, 3. 19. 40 Ed. 3. I. II if. 6. 3. 19 if. 
6. 12. Writs of error always laid from counties palatine, but no( 
in Wales, before 34 Hen, 8. becaufe Wales was no part of Eng* 
land, but counties palatine always were. 

It is faid the JIat. H. 8. gave this court juri/diflion, by intro- 
ducing the laws of England into Wales : I anfwer, it did not, for 
JPoyning's Law^ which introduced the Englijh laws into Ireland, 
did not give the courts here juriJdiElion in Ireland, 

Between the 27 £5* 34 if<f«. 8. (which laft ftatute gives the Stat. sllii. 
wr// of error in real and mixt anions) no writ of error was brought c. 23. 
in this court, and if it had original Juri/di^ion, there would haVC 
betn no occafion to give the writ of error by the Jlat. 34 if. 8. 
fee. 103. and as error was thus given in re.tl actions and mixed^ 
fo by the Jot. W. 3. it was alio given in perfonal anions. 

The 
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Rylcy 98* The gentlemen on the other fide would have nveighiy caufes itl 
"*• the JlaU 34 fa* 35 i?. 8. to be underftood to mean all caufes^ but 

I have already (hewn they do not ; they would alfo have khif^s 
cotmfel to mean the judges ; but it is well known that in Henry 
the 8th's time that it meant the kin^s privy couficilf and fomc- 
times tie Houfe of Lords y as the great council of the nation^ the judges 
at that time were never mentioned as the kin^s council, but 
were known by the name of hisjujlices or judges, whatever they 
might be anciently ftyled. 

It IS objcfted, that this court and the Common Pleas fend execU'^ 
tions into Wales, and therefore why may they not knA firfl procefs 
thither ? I anfwer, there has been long cuflom andufage in the one 
cafe, and without it there would be a failure of juftice, but in 
the other there has been no ufage at all j and Wales has fuperior 
courts oi lis ovrn. And as to the Exchequer ^ the king inA his 
debtors have always had prarogative procefs into Wales, which has 
never been difputed. 

Here ends the fubftance of th6 firft three arguments, the laft 
whereof was in term Pafch. 19 Geo. 2, when the court ordered 
this cafe to (land over for judgment 5' and fome of the parties 
either died, and the fuit abated, or the clerks of the oi&ce of pleas 
in the Exchequer, who were much interefted in this queftlon, 
and were afraid the court would over-rule the plea, put an end to 
the caufe, but a new adlion was forthwith brought in the name 
of Jones V. Jones^ wherein there were exaftly the fame pleadings 
as in the cafe of Lampley v. Thomas^ which was argued at the 
bar in laft term ; but as the fubjed}; had been quite exhaufted 
bejfore, nothing more that was new could be faid upon it ; and 
fo the court, in this prefent term^ gave judgment for the defend* 
ant, and allowed the plea, without faying more than thcfc 
words, viz. Breve domini regis de LATITAT non currit in 
WalM. 



Rex verfus The Bifliop of Chefter. B. R. 

Amanda- T^ ULE to (hew caufe why a mandamus fliould not go to the 
to^'a iifitoT' ^i^^' commanding him to rcftorc the Reverend Mr. John 

who has de. P^^fotty Mafter of Arts, to the place and office of one of the 
l^rivcd a pre- prebendaries or canons of the cathedral church of Chefier. 
bondary /or . ' 

• * 

c/. ' This rule is made upon the affidavit of Mr. Prefcott^ who 
fwears that the Bifhop of Cliejler for the time being is vifitor ap- 
pointed by Hen, the 8/A, who "wzstht founder, and that he (Mr. 
Prefcott)vr2i^ collated to the prebend by a former bi/bop^ and that 
the prefent bijhop had decreed in his vjfitatofial court that Mr. 

6 . Prefcott 
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Pnfcott ought to be puniflied, expelled from, and deprived of his 
canonry or prebend iox fornication and incontinencyt and that Mr. 
Prefcott was deprived of it accordingly. The affidavit alfo fet 
forth,fome of the founder's ftatutes, and among the reft, one ftyled 
Decorrigendis excejftbusy by which Mr. Prefcott infifts that it ap- 
pears he ought to have been three times admonifbed againft the crime 
be had been deprived for committing, and that not having been 
thrice fo admonifbed^ that tide biihop had no power to deprive him. 

Sir Richard Lloyd againft a mandamus — Mandamu/s are iffued 
by this court to command perfons to do that which is their duty 
to do, but if the court docs not know what is the hifbofs duty in 
the prefent cafe, it is abfurd to apply for a mandamus; and unlefs 
the cromon has made this court the vifitor, it cannot intermeddle ; 
on the contrary, it appears tlie bi/hop is vifitor. 

But Mr. Prefcott objefts he has not been thrice admonifhed 
againft his crime : What ! does a clergyman j who ought to i«- 
fruB zt\d admonijh othcT^f want to he thrice admonifhed himfelf 
againft being a whoremafter ? 

Suppofe the founder ha^ given them ftatutes which the vi/!tor 
has not ezafbly purfued, yet as the members of this church are^ 
among themfelves, a private body, and the king has given this 
private body a judge who has abfolute power, as to church go-* 
vernment, over them, this court will not interfere ; and upon the 
return^ if it appears there is a vifitor^ this court will not grant a 
peremptory mandamus, DoEtor Witherington v. Corp* C. C, Cam" 
bridge. And Holf% opinion in Phillips v. Bury^ Skin.^^'j^. x Sid. 71* 
againft the opinion of the other three judges, was eftablifhed in 
the Hoiife of Lords* 

Mr. Gundry againft a mandamus'^There is neither reafon nor 
precedent for making this rule abfolute; the fentence complained 
of, is deprivation by the b^op^ whom Mr. Prefcott admits to be 
the viftor ; by the fentence, which is not denied to be true, it 
appears Mr. Prefcott has been guihy of grofs immorality, and 
now he comes here for redrcfs, without denying the truth of the 
fentence. 

If there had been a want pf Jurifdiffion^ or if the biJhTp was 
proceeding contrary to the Jfatutes of the founder ^ Mr. Prefcott iSho. 74- 
ought to have applied for ^ prohibition before fentence^ for no cafe 
of a mandamus ditex fentence can be cited. 

In Phillips and Bury, the point of the cafe was, and what the 
Horfe of Lords gave judgment upon, that the aGs of a vifitor are 
not examinable in the courts of Jf^rfimifT^er-hally and this has not 
been fince denied ; for the law gives great credit to the afts of a 

vifitor* Kenn's cafey 7 Repl 44. 

The 
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The King v. DoSlor Walter, HiL 9 Geo. 2. Mahdamus. tO 
DoHor Walker , Vtce-Mqfter of Trinity College in Cambridge, to 
execute zfentence of deprivation agalnft Dr. BentUy, who had been 
removed. Do&or Waller returned, that the king was founder^ 
^d had appointed the Bi/hop of Ely vifttor^ and the queftion was^ 
Whether a peremptory mandamus ihould go? and per curiam, 
the mandamus was quaibed^ becaufe it was to a forum domefti* 
aim, 

DoBsr SktrlocV^ cafe was a mandamus to reftore him to a pre^ 
(end of Norwich, which he was entitled to, as being mafier of Ca* 
therine-ball in Cambridge; and the reafon the court gave for grant* 
ing the mandamus in that cafe was, becaufe this prebend was an* 
nexed to the mqfterfhip of Catherine^hall by zQ, of parliament, 
which made it a kind of a lay^ee, and the court granted a pe* 
remptory mandamus, becaufe there was no t^^/^r returned. 

It is objected Mr. Prefcott hag -been deprived contrary to the 
fiatutes of the founder. To this I anfwer, there is no cafe 
wherever this court examined the legality of z deprivation by a 

vjfttor. 

Mr. Henley againft a mandamus-^Lib. Affix. 8 Ed. 3. p. 29* 
Every guardian of an hofpital, if it be lay-fee, ig vifited by the 
patron, if it he Jpiritual, by the ordinary, and if he be deprived by 
the vifitor he Oiail not have an a^^ze. More modern cafes have 
proceeded upon the fame principle, for the vifitor has always 
been confidered as abfolute judge in all cafes of this kind, 
unlefs an zGt of parliament has intervened and made it a public 
thing. 

But it is faid on the other fide, that it appears the bifilKp is 
only a partial vifitor, and that there are neccflary fteps to be 
taken before he hzs Juri/di^ion to deprive, whichr have not been 
taken in the prefent cafe : and this objedion is founded on the 
Jfatute de corrigend^s exceffibus. In anfwer to this, it appears by 
the ftatutes that the bijhop is to wiCtt f rogatusvel non rogatus^ 
and is to take care that the ftatutes be duly obferved, and to punifl) 
according to the crimes committed, and to do everything which 
appertains to the vifttatorial office. 

Sir Thomas Bootle for a mandamus^^l admit the bi/bop is ap* 

S pointed vifitor, but his power to deprive is limited and circum* 
cribed, for he mull admonifb three times before he can deprive \ 
and a prebend is z freehold for life, and not a mere fpiritual office i 
and therefore if he be deprived of h\s flail, why Ihould he not 
have a mandamus to 1 e reftored to it, as well as zfchoolmafer or 
ufber, who are for life ? 2 &id. 112. 



If 
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If any court holds jutifdlElion where thejr have none at all, 
their proceedings are void. Hob. 63. a vifttor (lands upoin the 
fame foot if he goes beyond his JurifdiJIiofu 

Suppofe an eJttJtnerit "w^s brought for any part of the lands be- 
longing to this Jlall^ the court mud examine into the legah'ty <jf 
the deprivation: Holt-C, J. in Phillips and Burj^ does not fay to 
the contrary. And if a vifttor of a college refutes to vifit it, this 
court will compel him by mandamus. '1 his motion was made in 
the laft term, when the court faid what follows. 

Lee C. J.— The difficulty with me is in the manner in which 
Mr. Prefcoit now applies ; I think (;is at prefcnt advifcd) he ought 
to have applied for a prohibition when the matter was under con- 
fideration before the bifhop ,• there is no doubt but this court will 
interpofe in one way or other whenever any perfon takes upon 
him to exercife z jurifdiSiion which he has not; but in the preient 
cafe it is admitted the bifhop is vifttor^ which I think, has always 
been held to be a flat objedlion to this courfs granting a mandamus 
in the like cafe ; be fides, I do not know that any mandamus was 
ever granted after a fentence of this fort j and Mr. Prefcott msijr 
have another remedy by an ejeBment^ and fo was the cafe of 
Phillips and Bury*, 

Wright"]. — The cafe of Broadoaks^ Hit. 12 Ann. he was a 
fellow of Winchefier College^ and was expelled by the bifhop : the 
qucftion was, whether the bifljopv^^i^ vifttor? The court on the 
motion refufed to grant a mandamus to reftore him, but by con- 
fent z prohibition went to try that point ; thii i^ my note of that 
cafe. 

Demtifon J. — If we fliould grant a mandamus^ and it (hould ? 

appear that the bi/hop is vifiior^ (which, that he is, is admitted on 
all hands,) we could not grant a peremptory mandamus^ the con* 
fequence of that mud be, that Mr. Prefcott mull bring an a^ion 
for afalfe return^ wherein he muft fail, therefore I think it moll 
proper to try it in an ejeBment. 

Then the court adjourned it until this term for confideration^ 

Lh C. J.-i— -We are all of opinion, upon full confidcration, 
that this rule muft be difcharged, and that the bifhop may exercife 
his vifitatorial power (as he has done in this cafe) without admonifh* 
ifig the party thrice,* where it does not appear whether there is a 
vtftior or not, this court has granted a rule to (hew caufe, but 
^'hen it appears there is a vifitor^ this court cannot intermeddle ; 
and we think the b'fhop \izA jurifdiifion notwithftanding the Itatute 
de corrigendisj &c* 

Rule for mandamus dikhsi,rgtit^ 

Vol.1. P 
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Subley verfus Mott and another* B. R. 

There is a -'T^HIS IS % fpgcial aBion upon tie cafe againft two pcrfons for ft 

difference X ffuiHcicus profecutiofi Carried on by them agaUift the plaintiff, 

afiiorof*" ^^ cattfing her to be indifted without 2Xiy probable caufe ; and the 

confpiracy jary found cne defendant Guilty , and the otljer Not guilty, 

againft two 

an'aaion" It'was now moved in.arreft of judgment by Mr. Smythe^ who 

upon the cafe objcdtd that the iadion does not lie againft /ii/o, for the malice of 
^"^ o""*^ done* °*^^ Pt^rfon is not the malice of another ; and cited Brd, Joinder 
by*twoi«r- inJi^ion^ p, 6. 15. 27. 41. and Lowfieldv. Bancroft (s^aF, Trin, 
fons i in the 5 Geo, 2, which was an a^ion for a malicious projecution. The 
fc f' '^dNf^t J°^y would have found 800/. damages againft one defendant, and 
guilty the looL againft eaci of the others; but the Chief JuJHceiAjin^ it 
judgment could noc be donc, the jury gave a verdicl with 1 100 damages. 

mud be ar- 

notfo'ifone But fuppofing this tind of a£lion will lie againft two when 
befoundNot they are guilty of a joint offence. Whether they muft not both be 
faster cafc^^ proved guilty ? I fubmit it they muft ; and it is not like trefpafs 

?ig'3\t{{\.feveral defendants i where one may be- found guilty and the 

reft not fo, and well enough. 

Upon an affumpftt to do two thin^s,^if the defendant fays that 
he aflumed to do tivo cfther things^ abfque hoc that he affumed to do 
the two things before alhdged^ upon which they are at iflue ; and 
the jury find that he affumed to do the one but not the other: 
this is fouud againft the plaintiff, for.it is not the fame promtfe 
that is allcdged In the declaration. 2 Rol, Jbr. 703. p. 12. 

In a pracipe quod reddqt^ if the iflue be, Whether A. and jB, 
Enfeoffed tht tenant.? and it is found that A. enfeoffed him, and 
not A. and J5., this is found againft the tenant in toto^ who af- 
firms that A. and B, enfeotTed him. 2 RoL Abr. 'jo6, p. 36. 

In an a£lion by two churchwardens, if the defendant plead 
that kt the day of purchaGng the writ they were not church- 
wardens, and the jury find that one of *them was, but the otker 
was not ; this is found for the defendant, for they were not 
churchwardens. 2 RoL Abr. 'job. />• 38. 

If a contrast be alledged to be made with two jointly and 
ufurioufly, and it is found that the contraft was made only with 
one of them, the plaintiff ftiall not have judgment upon this ver- 
dift, for it is not the fame contraB, Upon this motion a rule was 
made to fhew caufe why the judgment Ciould not be arretted in 
the laft term* 

c ■ • And 
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And Mr. Ford for the plaintiff cimt this tetm and (h^wed 
taufe, ahd infilled thilt this is not ah aBim of rvrffihacy^ which 
is a formed wri/ in the Rcgiftery but is a fecial a&ioH upon the 
tafiy fonnded'On a tort Aowz to the plaintiff, by /w© perfoAS 
wha charged her with felony^ caufed her to be indifted atid 
tfied ; whereof (he was acquitted : and in an aEiion founded 
Upon ^ tori the plaintiff is not bound to prove the ^hole Aiat- 
ter laid in the declaration. In the cafe oi Jones ▼.. Gioynne^ HiK 
XlAfin, befote Lord Parker^ this difference was holdert' be* 
tween an a^ion of the cafe on contraB^ and on a tori : in t\\tfir^y 
the whole contrfiEl. muft be proved ; in the latter y fo much will 
do as prores the plaintiff had a good caiife of a€lioh» If this 
had been an aBion of totifplracy^ brought upon that t)articulat' 
wit which only fics igainft. two or more perfons, it might h'avfc 
had another confideration ; but a3 this is jin aEtoh on thetnj^ F.lJ.B.ifa 
founded 6n a ^rong^ it will lie againft mre or imre perfons, like ^"tpfcon^ 
an a£lion of trefpafs ; and if any of them be folind guilty the P'"*^^* 
plaintiff (hall have judgment. And of that opinion was the 
tubole jrourt^ and faitf, that this point has been often determined . 
firtte the cafe in 1 Sautid. 228. Vide i RoL j^br. iii* /. 5. 
T. Rajm. 176, 5 Mod. 408. Cro. Car, 239. Latch 80. 262, 
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41 Geo. It. 1748. 



Morrougb verfus Comyns. B. BL 



G 



ARNEIT^ one of the captors oi 2i prize fljip^ being entiled a captor of 

to a ccttain proportionate fhare of the goods taken (which » ?''«« »f- 

liave fince been fold by the.fliip's agent, on the 24th ol Au^tjl ^^^"re fherei 

1745, made a hilloffaie of his (hare to the plaintiff, who brought before con- 

this action againft the {hip*s agent Cofnyns for money received ^^emnation, 

for hig ufe ; and upon the general iffuc there was a verdift for ^ouidtc ally 

the plaintiff. And it was now moved for a neiv trials and ob- do it. 
jcfted that at the time of mrikipg the bill offate^ Oarmy had 
nothing in the prite that be could ^rant or ajftgn^ bccaufc the 

P 2 Jlatute 
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Jiaiute 17 Gto.l.fo, 695, 4. which gives thefe prizes to the r^- 
tors^ fays, that they fliall be divided amongft the captors as iliall 
be agreed on by the owners, heingfirji deekned lawful prize; and 
this was not deemed laivful prize until September \ 745, which was 
after the makipg the bill of/ale, , 

It was infifted by Sir Richard Lloyd and Mr. Ford for the plain- 
tifF, that ihtjlatute gives the property of the prize to the captors 
inftantly upon the taking thereof, and that the fentence in the 
Admiralty only confirms that property. 

If a man delivers a deed as an efcrow to be delivered to the 
grantee^ when the bailee has delivered it, it has its efFeft from 
»Ron. Abr. xht Jifjl delivery. So if a bargainee of lands before inrolment 
P9 . makes z, grant of the lands to another, and afterwards the firft 

i Leon. 196. deed of bargain and f ale is inroUed, it is good. 2 Z/t/?. 675. Cro, 
Anonym. y^r. 52. Hob. 220, 221. ; for whenever two things are neceffary 
to be done to perfect _a deed^ &c. when thofe two things arc 
done the deed (hall be effeftual from the doing the fr/f aB : this 
is always true in the cafe o( privies. So in the cafe at bar, after 
fentence of condemnation in the Admiralty the property of the priu 
muft be conGdercd as abfolutely and legally vetted in the captors 
»Stra.i2i5. from the xnftant of taking thereof, between Landen v. Picker ingy 
Mich, 18 Geo. 2. B. R. there was a ^warrant of attorney to Con- 
fefs judgment, and a releafe of errors in the fame deeds and it was 
held that the releafe (hould operate upon that judgment when en- 
tered, and that the judgment (hould be confidered as prior in 
time. • 

If a man to-day conveys land the property of another, and to- 
morrow gains the property thereof, he (hall hz eflopped to (ay h« 
had nettling in the land when he granted it. 

On the other fide it was infifted by Mr. Hume Camhetl^ Mr. 
Henley J and Mr. Comyns, for the dtffendant, that, every prize taken 
hy z privateer {fom the king's enemies , is, by the law of nations, 
his majcfty's property ; which, by a public law, he has been 
pl^fed to give to the captors in a particular manner, viz. being 
frji deemed Iniiful prize, fo that ail the right the captor has, is by 
the ftatute. That ahhough the pUiintifF, by the afjignment of 
Garney^ might have an equitable right, yet he had not a legal ooe, 
for no man can make a legal conveyance of that which he has not 
at the time of making it. Co. Lit. 265.. So in the.cafe/of a ivillf 
if a man devifes ail his lands, and after the making his will pur- 
chafes others, thofe lands after pur chafed (hall not pafs. 

If two joint-tenants be of certain lands, and one of them hydeei 
indented h;Lrg:ims and fells the lands, and the other joint-tetiavt 

. ' ' dietb, 
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dieth, and then the deed is enrolled, there (hall pafs nothing but 
the tftoiety, which tlie bargainor had at the time of the bargain. 
Co, Lit, 1 86. ^. 
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And although in the cafe of a bargain and fale the cftate veils 
in the bargainee ab initio^ as foon aS the deed is inroiled, yet that 
is by xSxtJiat, 27 Hen. 8. of ufes, which doth join all the eflates 
to the ufes ipfofaBo, The Jiat, of inrolments only fays, that the 
cftate (hall not veft except the deed be inroiled; fo that if it be 
inrollcrd it doth veil, not by the ^atute ofjnrolmenfs, but by t/je 
p.iute of ufes prefently : yet it was agreed that the bargainee can- 
not fell unto another before his own detd be inroiled \ as was ad- 
judged in Bellinghaln's cafe. Hob, 136. 

Lee C. J. — I was of opinion at the trial, that this aftion well 
laid for the ajfigme of the captor agaihft the dcfcrndahr, who was 
the (Hip's agent *, and the whole court is of the fame opinion 
nowj for the words in the ftatute, being firji deemed lawful prize ^ 
are no more than what would have been implied if thc'y had not 
been inferted. It is no condition precedent ; for wliencver the 
(hip is deemed Uwful prize by the court oi Admiralty^ the pro- 
perty mud be conlidered a^ immediately veiled at the inftant the 
(hip was taken. 



Wright J.— At common law the fuhjeEl in time of war was 
entitled to the property of whatever he could take from the king's 
enemies ; and we are to be governed by ihat^ and not by the law 
of nations : and to prove this 1 (liall cite the bed books of autho- 
rity. Regijf. 102. b. Bro, tit. Property^ pi. 18. 38. 80 the court 
reJufcd to grant a new trial, and ordered the pojlea to be de- 
livered to the plaintiff. 

N, B. By the flat, 20 Geo, 2. fo, 593. thefe bills of fale of 
prizes before condemnation are made void. 
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Moor ^77^ Lynch. In Error. B. R. 

THIS was error upon a juH'^ment in debt on a bond in the 
penalty of J470/. Mr. Ford for the plaintiff in error movQd 
to juftify bail, each in 1470/. Sir John Strange on the other 
fide infifted that the bail ought each of them to juftify in double 
the fum the judgment was given for : but per curiam— The fum 
recovered is double the debt really due *, and it is fufficient for 
the bail to juftify each in the fum of 1470/, 

F3 
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a 14 Easter Term, si Geo. II. 1748. 

Mu%rave, oji the Demife of Hilton, verfus Sir John 
Shelley. B, R, 






A T" a trial at bar in ejeSment the leflbr of the plaintiff proved 
^f* an aEiual entry into the lands made by him the 7/A of Stf/-< 
ddf«iia«nt tevtber 1 744. and the demife in the declaration is laid on the \Jl 
l«vJf»«f|.ic, of prober 1 744. It was objeded for the defendant that he had ' 
cjfamenr is l<^vied a -fine of the lands in Eajler term 1745 \ ftnce which time 
brought, 4nd this ejeBmetit was brought ; and that io avoid that Jine the enirj 
l!aVbe^I^- of the plaintiff's lefTor in Septembrr 1744 is not cfFc<aual. But 
the fine iind P^^ totam Curiam — The leflbr, by his entry in 1 744, gained to him- 
wcli enough, felf a title fufficrent to enable him to make the leafe in the dc* 
claration to have his title tried^ 

Rex ver/us fjaines, for an Aflault and Maibcm* 

B. R, 

The benefit A N information of Eajl^r term lad : upon Not guilty pleaded, 

^'r ccai^^cd ^^^ ^^^^^ *' ^^^ ^^ fummer affizca for the county of Wor- 

fra^defbid- ceflery when the defendant did not think proper to pray the bene- 

ant afrer he fit of the late a6l of grace ^ whereupon the Judge proceeded to try 

to^ xf^tt. ^^ inf<>rmation, aud the jury found tke defendant guilty, who la 

h^j^trUi, on Michaelmas term laft moved that he might have the benefit of 

payment of (hc aft upou payment of ^ofts. 

Mr. B^hurJ} for the King objeftedj-that aa the defendant did 
not think 6t to pray the benefit of the atJ of gract at the time of 
the trial, he came too late ; and cited Ha'Uik.\B, C. lib. 2. r. 37. 
/. 59. Kelyng 24, 25, Jenh. Cent. 129. Hales 8^ 252. and 
Batcliffes ciife^ ante, wherein tlie court refufcd to let him plead 
the aB of grace ^ after he had pleaded he was not the fame perfofi 
"vyho was tried and convifted for high treafon in the year 1715. 

Mr. jFir^;;/ for 'the defendant faid, he pleaded Not guilty la 
Trinity t<erm, and the a^ of grace did not pafs till the etid of itj 
and that the praftice of the Old Bailey is to plead guilty^ and then 
to pray the benefit of the aBy which a man has no occafion for 
before he h?ks confeflcd himfclf, 01 been found guilty by the jury. 

The court took time to confider until this term, and now were 

©l.opinion that the defendant was entitled to the benefit of the 

§il<f grace, i \\\X ordered that he fliould pay die profeculor full 

.. cofts out of pockety and gave particular dire&ionft to the ip.aftcr 

accordingly, 
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The Bifliop of Meath verfus Lord Belfield. In 

Error. 

(^VARE impedtt brought ia* the Common Pleas in Ireland^ Evi<1«nce, 
*=V^ wherein Lord 5^^^// w.i8 plaintiff, and the Bijbop of Meath J51^*"*i f 
defendant. The title made by the plaintiff in his deoJaration is, in^tbe're-^ ' 
ih^ttht Earl of Rofcommon was fcifcrd in fee of ths a^vowfon of girtcrofan 
the redory of the church of C. in the diocefe.of iWV^/A in grofs i ^^JJ^^^^^^J 
and being fo felfed, prefentcd one. Nicholas Ktiight as his clerk, thcpatron't 
who Wis inRituted and induced in the year 1696; that in the n«ni5» p^rol 
year 1707 Lord Rtfcommon granted the adv3*wfon to an anceftor com^oa ro- 
of Lord Belfield^ under whom he derives his title \ that upon the porttopiove 
death of a former incumbent Lord Belfield not orefeming in wi*^ *«» the 
time, the Bifbop of Meath prefented Benjamin Hogfhaixf by lapfe^ Sle!**' 
who being now dead, the plaintiff below fays he prefented A>B. 
as his clerk, but the bifbop refufes him. 

The hifhop pleads he \% eiitltled to the advowfon in right of his 
ifhoprichy and that the late bifliop collated Hogfhaw as his clerk ; 
that Hogfha^v being dead, he collated &mith the prefent incum- , 

bent abfquehoci that the late Earl of Rofcommm was feifed in fee, 
whereupon iiTue was joined ) fo the fingle quedio-i to be trie4 
'^'^%i Whether the Earl of Rofcommon nviis fo felfed? And in order 
to prove it, l^ox^ Belfield\ counfel at the trial produced the 
hifhop^s regifter hook of the year 1696, in which the inflltution of 
Knight was entere;i, whereby it appears that Knight was in^i^ 
tuted ad reSloriam pra::Ii£lam per refignationem Johannis Twelves^ 
but there is a blank left for the name of the patron^ jmd in this 
inftrument in the book there are thcfe words', Nominamus ordi- 
namus facimus admittimus Isf injiituimus N, Knight ad re&oriam 
pradiSlam una cUm omnibus memhris curdmq; animarumy &c. It ' i 

not appearing clearly who was the patron^ becaufe of the blank 
for his name, the Lord Belfield'^ counfel offered to fupport their 
cafe by parol proof that it had always been the common reputaiioft 
of the country that the Earl oi* Rofcommon was feifed of the ad^ 
vowfoHy and prefentcd Nicholas Knight : to which the bijljo/^ 
counfel tendered a bill of exceptions ^ which was fcaled by'thi? 
judge who tried the caufe, which was afte;rwards argued, and 
judgment was given for Lord Belfield^ which the King^s Bench in 
Ireland has affirmed, and now a writ of error is brought hera^ 
It alfo appears upon the face of this record, that in the time of 
King William 3. there iffued a commiffion to the Bi/bob of Meath 
to inquire and certify what clerks were iacumibents, Isfc* within 
the diocefe, and by the bifbop^^ certificate or teftimonial it ap^ 
pears that Nicholas Knight was incumbent of Jthi9 church on the 
injl^tution or collation of fomebody^ but it doth not apfcar upojl 
mhifh. or by whom^ 

P4 Tbia 
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This queftion, whether the parol evidence excepted to be legal 
euidince to prove ^fejfin in fee in Lord Rof common y or be admiffiblq 
under the circumftauces of this cafe, was argued by Mr. Joddrcl 
for the bt/hopi and Sir Thomas Bootiejor Lord Belfieldy and afteV 
. time taken to copfidetj Lee C. J. l^n^ht^ and Dennijon agreed 
that it was admiffible \ Fof.er^. contra. 

By three Judges, inJlHuimus is a very ambiguous word, and 
tliere are many cafes (hew it to be as well applicable to 2i' collation 
as an injlituiiony fo that the entry in the regijiry was fome evi- 
dence of an injlitution^ as well as of a collation^ and is ftrcngth- 
ened fometlyng by the cornmtjfion and certificate in the time of 
W. 3. the return whereof was made frpm the regijiry; therefore 
as this written'evidence might be either an iujlitution^ox a collation^ 
furcly the />^r<?/ evidence ^yas very proper to Ihew which it was, 
and being a mztttr jful^ J ttdicey was fit to be left to a jurv ; and 
judgment for Lord Belfield w^s affirmed. 

Goodairs Cafe. B. R. 

«er}e«ntm /^OODj^LLy z ferjeant in the guards y was arrefted in the 
^e ^uardt \jr p^i^f.^ court for a lefs fum than ten pounds, and beine: broucht 

cannot be ' t , , , ».ri . r ri . ** 1. 

»rrefl«d un- "^''^ by an habeas corpus y was dtfcharged out of cuitody upon the 

<icr 10 1, mutiny ail ; for per curiam -^ A ferjeant is in lifted as a volunteer, 

and is only zferjeant by parol of the colonely and is reducible to a 

private mail whenever the colonel pleafes, fo cannot be arretted 

* I under lo/. 

Townfend verfus Ives. At the Rolls, May 9, 1 748t 

Alithctjirec rpH IS was a bill preferred by the legatees under the will of 
wiifrnuft tc J^^^ Townfendy in order to havc'his real cftate fold for pay* 

examined if* ment of their legacies, which are charged thereupon, againft the 
living. j^eir 3t Jaw of the teilator who is an infant, and to have the ^ill 

eftabliftied. There were three witnefles to the will all npw living, 
but QT\\y one has beeh examined, who proved the execution of it, 
and the aiiteftation of the other two witnejfes. But his Honour 
refufed tp eltablifli the will without the examination of all the 
vitnefTes, for it is a rule that a,ll the wirneiTes if living muft be 
examined to prove the will z befidcs, the heir at law is, in this 
cafe, an infanty who, if of age, has a right to crofs-cxamine all the 
witneffes; and as no adrftiffion of this fort can be received for 
an infant, this court muft proteft his right, and therefore muft 
infift upon all thofe requifnes which he .would have a right to 
infift upon if he were of age, and capable of maldng a defence 
for himfclf. V 
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Ramfden and another verfus Macdonald. B. R. 

TH E defendant being a native of Great Britain^ in the year Ow attaints 
1740 WTkSZ banker at Parisy apd upon May 31, 1740, cxc- «Jof »e*^ 
Cuted a bond to the praintifFs in the penalty of 2000 A, condi- ^a^geawiA 
tioncd for the payment of 1000/. in May 1742 i and being fo aciva. 
indebted came into England^ and has been lately convided and •^'^^ 
attainted of high treafon^ and bein^ in prifon under fach convic- 
tion and attainder, on the 26th of March lad an affidavit was 
made that the defendant is indebted to the plaintiffs for principal 
and intereft on bond, in the fum of 1 200 A, and thereupon appli- 
cation was made to jLord Chief Juftice Let for leave to charge the 
defendant in cuilody with a writ at the fuit of the plaintiffs, who 
granted leave accordingly. 

And in laft Eajler term it was moved for the defendant by Mr. 
Attorney-Generaij Sir John Strange , and Mr. Solicitor-General^ that 
the defendant might be difcharged out of the cuflody of the 
fheriiF of Surry as to this adiion at the fuit of the plaintiffs ; upon 
a fu2:geftion that this was an infringement of the King's praro* 
gativey for that ^he King intended to pardon Macdonald upon 
condition of his tranfporting himfelf out of his majefty's domi- 
nions and never returning again ; and that it was impofTiblc for 
him to perform the condition, if the court (hould fuffer him'to 
be thus charged'by the plaintiffs. The court made a rule to (he^ 
caufe, and this terni caufe was {hewn againlt the defendant's 
being difcharged, by 

Mr. Henley for the plj^intiffs — It was infifted, laft term, that 
the king had power over the defendant's body and goods ; but it 
appears by Lord Cokes 3/ij//. 2x5. that although judgment be 
given agatnft a man in cafe of treafon, yet his body is not forfeited 
to the king, but until execution remains his own ; and there- iSIJ. 90. 
fore if he be flain before legal execution, his wife fhall have an J:!^- 
appeal^ fo that he cannot be faid to be civiliter rnortuusy for he ^g. *^"^ 
l??ay pi^rchafe lands to him ^nd his heirS; n^ay be charged in exe- 

fiition 
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cution at the fuit of zfubjeB^ and fiiall be compelled to anfwcr at 
other men'® fuits, and fhall not be permitted to plead the attain" 
der : this docs not at all afFeft the prarogative of the crown, for 
the king may pnrdon ahfoJtiiely or conditionally^ but not conditionally 
fo as to huFt an innocent creditor. In the cafe of Bannj/ler v. 
• Trujfely Cro, EHz, 516. it is determined that one attainted could 
not plead his attainder in. an aftion of debt, but was obliged to , 
anfwer, by three judges againft one^ which opinion has ever fince 
b^en adhered to. 1 Sid» 159. iKeb.C/i^ij* Sir Cba, Stanleys 
safe 723. Noy I. Moor 75^3. 

Foxworthfs cafey Salk. 560. was relied upon for the defend- 
ant, but it is very different from the cafe at bar j Foxworthy came 
to Ae bar and pleaded his pardon^ v/hich was allowed, where- 
upon fome of his creditors that inftant moved for leave to charge 
him with aftfons 5 the pfefent cafe, is of a perfon regulariy 
charged before any pardon be pleaded ; FoxHi:ortby s pardon being 
allowed, he was no longer in cuftody of the Marjhaly fo could 
not be charged. 

Vide iLer, \x is obje£led, the pardon is not for tbe benefit of creditors j 
124. 146. jjy^ jj^jg J ^gny, for , by the operation of law it is clearly for their 
benefit. 

It formerly ufed to be a trick for pcrfons greatly indebted to 

get themfelves itidifted for fome crime within the benejfti of clergy^ 

to defeat their creditors by pleading they were attainted, and fo 

Pyer»45, not obliged to anfwer ; but it has ever fmce been held, that a 

perfon attainted may be fued. 

This court will permit hail for a defendant in a civil fuit (who 
becomejs attainted) to bring him into court by a habeas corpus^ and 
to furrender him to the marjbal for a moment in difcharge of 
themfelves, and then will remand the criminal to Newgate^ as 
was done in the cafe of the bail of Peter Burgoyne. 

Lee C. J. — There is no doubt but a perfon attainted may be 
fued. Leave has been given by me to charge the defendant, and 
therefore you muft move to difcharge my order^ before you can 
do any thing, for while that (lands the defendant is regularly 
Aargcd ; therefore the prefeut rule to fliew caufe why the de- 
fendant fliould not be difcharged at the plaintiff's jTuit muft b? 
difcharged, which was fo ordered per totam cw'idtn^ 
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Hyky verfui Parkhurft and two otKers. B. R. 

CTRESPJSS for taking and impounding the cattk o£ the Tcefpais»t 

^ phintiff ^t TedJing^on in the county of Middlefex. All thd J^^^^^^^''* 

defendants plead the general iflu^, and thereupon ilfue is joined, juftifierfor 

Two of the defendants plead another plea, (without faying by dam^c fea- 

leave of the court,) that one of them is fcifed of a certain clofe .^"^"^^"X- 

a^ Kingjion in &urry^ and the other as his fervant, and juftify that'hcim- 

the taking the cattle there damage fiaf ant ^ and that they drovje pouijdcd the 

them to, and impounded them at Tedd'tngtotiy as it was lawful y'^^j^ ■ 

for them to'do. The plaintiff demurs, and therein fays that the g<^d wfth" 

plea is uncertain, informal, and double, but docs not fay what out a tra- 

-thcduplkity\,. ' ^^.^ 

a plea muft 

law/on for the plaintiff— i^, This is a double plea, for the bepointe4 
general iffue is an anfwer to the whole declaration, and the other ^^^ 
plea is not faid to be with leave of the court, 

idly^ The damage feafant is locaU and the defendants ought tQ 
t'ave traverfed the taking and inipounding at Teddington, or any 
vrhere elfe than at Kingjion, Cro, Eiiz. 705. ^ Lutw. 143^;* 
benjamin v. Howell , Mich. 18 Geo, 2. ante 8 k 

Serjeant Boot/e, contra^^As to the ijl objeftion, Bartholomew 
V. Ireland^ Mtch* 1 1 Geo. 2, B* R., Trefpafs for breaking and 
entering plaintiff's chambers in Staples^Inn, the defendant pleaded 
feveral ple<is without faying by leave of the courts which was fliewn 
for fpecial caufc of demurrer ; but the court only fiid it was aa 
irregularity, and held it good on a demurtcr ; Sir John Strange 
was for the plaintiff, and myfe^ for the defendant, whp had 
judgment, and the duplicity mud be pointed out by the demur- 
rer, whicli is nqt done here. Salt. 219. Comyns 115. 

As to the 2d oh]t^\on^^ThQ jujlification is a good anfwer vjde poft, - 
without a traverfe^ for the impounding at Teddington is a de- Tcr. Mich. 
taining and taking a| Teddington^ and to have traverfed the taking ^^j^^^'^ 
?t Teddingt^n would have been a good caufe of demurrer ; or S Kwfop. * 
iiliie had been joined on fuch a traverfe, the defendants muft 
have been gone for the reafon aforefaid j and of this opinion 
was the court in both poia^^ and judgment for th<; defendant 
f^^r ttftam, curiam* 
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Smith, on the Demife ofTsLylor^verfia Mann. B. R. 

l"h«e^ihe'°^ JTJ^CTMENT for three houfes at Deptford in Kent ,- the cafe 
landlords rcfcrvcd at njfi prhs for the opinion of the court was thus 

madedc- ftated, W2. T^YM Richard, Mann in 174 1 demifed the premifes 
jendant ihc jq ^^ jj^ f^j. {.^,q ygars by way of mortgage, to whom the plain- 
njuit prove ^^^'s Icfibr is executor*, the mortgage becomes forfeited, and this 
Jiis the de- ejeHmsnt being brought, the defendant obtained a rule to defend 
t*nant^'n ^^ landlord in cafe the tenant did not appear : and at the trial it 
p^cflion of ^'as infifted upon for the defendant, that the plaintiff ought to 
ihe piemifcs provc that the defendant or his tenant was ^ in poflcflion of the 
)q qaeiiioju p^gmifes in queftion, and failing in thaty Mr. Jufticc Burnett^ 
who tried the caufe, was of opinion the plaintiff had faJed in 
proving his cafe, but referved it for the opinion of the court ; 
and now upon debate it was held clearly per curiam — ^That it 
was neceffary to prove the defendant or his tenant in poffcflSon 
of the premifes, for the rule is, that the landlord (hall defend 
for the premifes only whereof his tenants are in pojfejfion^ and 
the party does not admit himfelf to be landlord of any premifes 
which the plaintiff may make title to, but of fuch only as were 
in poffeflion of thofe tenants. The pojiea was ordered to be de- 
livered to the defendant, 

Jeffreys verfus Walter. B. R. 

' Cricket is a TTxE^STupon a bond ; the defendant craves oyer thereof, and 
Sr* Anna '^^^^ °"^ ''^^ T^^W/V/i?;/, that whcrcas one J. Parfons^ by bond 

»nd a bond of ^^6 famc date, is bound to the plaintiff in the penal fum of 
given as a jooo/. to pay him an annirity of 100/. per annum at the four 
tecurT/*!) a ^^^'^^ feafts, during their joint lives ; now the condition of this 
third pcrfon obligation is fuch, that if J. Parfom during the joint lives o^ him 
lor money and Jeffreys (hall pay him the annuity, then this prefent obliga- 
Jlid/'"' " *^°" ^^ ^^ ^^*^^* othqrwife to remain in force ; quibus leElis et 
audit is ; the defendant fays he ought not to be charged, becaufe 
he fuys that afcer the ijl of May 171 1, and, before; the making 
the faid bond, viz, fuch a d-^yand year, certain perfons un- 
known to the defendant, who llyled themfelves of the county of 
Ktnt^ played againft certain other perfons who ftyled themfelves 
all England^ at a certain game called cricht^ and that the plaintiff 
won of Parfins .25 guineas on a bet upon tick upon the faid game^ 
and alfo won of him a fecond bet upon another game at cricket 
played between the famc perfons, the fum of 25 guineas upon 
tick ; and that thereupon it was agreed between the faid Parfons 
and Jeffreys^ that if the faid Jeffreys would advance to the faid 
Parfons 447/. loj. to make up the two loji bets ^00 L he the * 
faid Parjons would give him the faid recited bond to pay him an 

annuity 
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annuity of lOo /. a year during their joint lives; and the defend- 
ant avers that the prefent bond was given by him to the plaintiff 
(as a coliateral fecurity) for money ivon at play ^ and that it is void 
by the ftatutc. Plaintiff demurs, and defendant joins in de- 
muner. 

It was argued for the plaintiff that cricket is not a game within 
the meaning of the Jiat. 9 Anna, and idly, that the prefent bond 
was not given for money won at play, whatever the bond given 
by Par/onr might be. 

s 

' For the defendant it was infifted, that criciet is a game though 
not mentioned in theftatute, and comes under the general words, 
cr any ether gdme or games ivhatever ; it is (to be fure) a manly 
game, and not bad in itfelf, blit it is the ill ufe that is made of 
it, by betting above 10/. upon it;, that is bad and againft the 
lav^, which ought to be conftrued largely to prevent the great 
mifchief of excejfive gaming. 

If Par/on/^ bond be void, there is no doubt but the defend- 
ant's bond is fo too, for which was cited ^alk. 344. a cafe put 
by Holt C.J. as in point. The court inclined to give judgment 
for the defendant that cricket is zgame, and that the prcfen^ bond 
is void; but it flood over for further argument and the parties 
agreed, ut audivi. ' v 

Price verfus GrifEth. B. R. 

X^R. Phillips moved to. change the venue from Bri/lol into Gla- Qu«re, 
-^" morg/injhire upon the common affidavit, and cited Tindale whether the 
V. Gwynne in Trinity term laft, wherein there was a rule to (hew changed by 
caufe why the venue (hould not be changed from London to Car» the court of 
martben, which was made abfolute the laft day of ^ that term, ^^j** 
upon an affidavit of fervice when the court was full. But now 
Dennifon and Fo/ier Jufticcs (being only in court) refufed to . 

make a riile to (hew caufe, and dcfired Mr. Phillips to ftir it 
again when the court was full, that the matter might be fully 
couGdered, for it was of great confequence. 

The next day Mr. Phillips moved it again, whcn^Zf^ C. J., 
Dennifon and Fofler were in court, and made a rule to (hew caufe, 
but declared it (hould not be made abfolute without hearing the 
other (ide. 

And now Mr. Evans came to (hew caufe, and in(ifted that as 
fhis court could not try it in Waks, the veniie ought not to be 
changed, and if the court (hould think fit to change the venue, 

yet 
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yet the caufe muft be tried irt an adjacent county; that the court 
of Exchequer COttftantly refofc to chaiige the *vefiue into Whales. 

Mt. Phillips e tofilra — If the venue be changed it may be trifei 
de vicinetOy viz. in the next adjacent county to Olamorgariy ani 
this court cannot be oufted oi jurifd^^ion Into Wales but by pka. 
Chapman v. Maddifon^ Paf. 1 2 Geo 2. and the defendant catinet 
now plead in abatementy trie time for pleading a dilatory being 
jiOvr expired, atld the defendant by this application admits the 
jurifdiElion s this court may fend the record to be tried in the 
next adjacent county ; and if the venue cannot be changed into 
Wales great inconveniertce will cnfue, for a poor Welchman majf 
' be drawn from his own country to defend himfelf in th^ 

inoft remote county in England. 

Per curiam — The cafe of Tindale v. Otvynne ^z^cAfuhJiknthi 
this is a matter of great confequence, and muft ftand over to be 
confidered. 

The venoc JV. B, It was faid by Sir John Strange in the cafe of Tindalev* 

has been Gtuynne, that the Exchequer frequently change the venue into 

chainged into WaleSy and that in Marhham v. Norton this cburt changed it from 

counties 'pa- Cumberland into Lancajhire^ Paf, 8 Geo. 2. ; and in Gonvan v. 

4 St"ra 8 Falkner^ 9 Geo. 2. this court changed it from Middle/ex to 

contrl °^ CheJIAre ; and in 2 La. Raym. 1418. it was changed into Chejbire^ 

for this court can fend down the record by mittimus to be tried 

in the next adjacent county; but Sir John admitted that in 

Moore V. Fernyhough this court refufed to change the venue from 

London to Carmarthen. 

Rex verfus Filers. -B* R. 

A ^rfoo ki- '^HE defendant was indicled for infulting Mr. Burdus^ a juftice 

difled for • 1 Qf peace, in the execution of his office. Mr. Recorder 

joftiM^of* ^f London moved that the defendant's recognizance might be dif- 

peace flball charged upon an affidavit that Mr. Burdus was dead, and that the 

"h\**^d*^" ^^f^"^3nt has be»n in gaol ever fince QBober\2tQ.. Mr. Attorney* 

frwn the G^/z^'r/j/ oppofed thi$. Per curiam — ^This is a matter well becoming 

profecution the government to profecute, and the defendant muft either plead 
*lftU:c*bc'*'^ Not guilty, or confefs the indiftment ; fo he pleaded GttiUy, 

ikair ^ ^"d fubmitted to the judgment of the court. 
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Waters verfus Bovell. B. R. 

CJ^RESPASS : the defendant juftifies for toll at HounJloWy and Leave given 
-^ pleaded two pleas \n Hilary term laft; and in this term, toa<*dap5e« 
after iflue joined, obtained a rule to Ihew caufe why he (hould terms fi nee 
not have leave to amend his two pleas, and to add a third plea, thefirflpieat 
Upon (hewing caufe Mr. Ford objeSed to adding the third pleii, ^^^* P****^" 
becaufe it was now two terms (ince the defendant pleaded ; and 
compared it to the courfe of the court not to give a plaintiff- 
leave to add a count after two terms. But per curiam {abfente 
Wright J.)— The rule muft be abfolute upon payinpr coils, both 
as to amending the two pleas, and adding a third ; for there is 
n6 timt limited for application to the court to plead feveral. 
pleas; the reafon why a plaintiff mofl apply for leave to add a 
cour.t within two terms, is becaufe he is obliged to declare within 
two terms, otherwife he will be out of court, and a new count 
Is confidered as a declaration; and the piaii)ti(f's being refufed 
after two terms to add a count, is 'not under fuch difficulty as 
the defendant would be if he were refufed to add a plea after 
two terms, becaufe the plaintiff may have a new aftion. Ser- 
jeant Draper for the defendant. 

Lord Brooke verfus Stone, B, R. 

Tr\EBT upon a bail-bond ; tKe defendant, the bail * has pleaded t© a half- 
-*-^ that thp bail-bond was really executed after the return of bond, the 
the writ, whereby the principal defendant was arfefted-, and ^[J^J**^"^ 
that the bcmd is dated before the day it was executed, and is taken after 
void by the ftatate. The plaintiff demurred, and defendant the return of 

princtpaU Deinurrer. * In the bond to the (herifF. 

A Gde-bat rule for the (heriff to retur/i the writ againft the The puin- 

principal defendant having been obtained upon a fuppofal that Jj* ^^^ ^''^, , 

the bond is bad, it was now moved that the fide-bar rule might -fc^^tbc &e- 

be difcharged, beeaufethe plaintiff has had an afTignment of the rUTtoretMrn 

bail-bond. '"« ^*^ 

^ . ' agirnft the 

« priac'pal defendant before it be determined whether the bond be ^ood «r noC 

Per curtam-^Xi a plaintiff accepts an afTignment of a bail-bond, if a plaintiff' 

he cannot have a rule for the (heriff to return the writ j at pre- accepts an 

fent it remains to be determined whether the bond taken be good 'f a bSu^ 

or not, and for any thing that yet appears to us the bond may be bond, he 

good; and if it be fo, the plaintiff's taking an afHgnment thereof «nnotcall 

amounts to a return of the virrit, and therefore you come too foon SferifTto^/c- 

to move to difcharge the fide-bar rule ; fo let it be enlarged until tumihewi-ic. 
it be determined whether the bail-bond be good. 

Note: 
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2Vb/^ ; The defendant iti his ple^i avers that the writ was re- 
turnable the 23^ of JurtCy and that the bond was taken and exe- 
cuted afterwards, and traverfes that it was taken before the return 
of the writ. 



Pawlet verfus Pawlet. In Chancerjr^ 

A father T ORD Pawlet having a power under his marriage-fettlement 
luvinga L-4 of diftributing 30,000/. which was fettled for his youi^er 
point' port^" children's fortunes, in fuch fhares and proportions as he (hould 
tjonsto think fit, appointed 29,900/. to his fon Ann Paivletj fuSje£teo 
SSd*" to ^^^ devifcs in his will, and direftcd the other 100/. to be 
ieraifcd at equally divided amongft his younger children. 

•Uerents, in 

foch Aarea , p^^ j^ord Hardwicie — This is void as an appointment, becaufc 

think fit, where a fathet has only a power of appointing or diitnbutin*: por- 

cannot an- tions, which are to be raifed in all events, in fuch fhares and 

. ?.* * ^I^lu proportions as he fhall think fit, he cannot annex any condition 

♦ dition toincrr i.ti . 'i.r^i 

•ppo'ntment to the payment of- any ihare which he appoints 5 and if fuch 
ofanychiid's condition annexed is for the father's own benefit, it will then 
have the appearance of fraud, therefore this court will look upon 
fuch appointment to be void ; otherwife it is where the portiods 
are not to be raifed at all without the father's appointment, for 
there the father may annex a condition. Where the appoint- 
ment to a particular child is evafive and illufory, this court will 
fet it.afide, and will not allow fuch inequalities to be made 
a'mongft children, as appear to be unconfcionable and unreafon- 
able. However in the prefent cafe the parties in this caufe 
having a pureed to abide by Lord Pawlefs intention and v/ill fo far 
as could be collefted 5 the decree was made accordingly. 
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Dunftan and his Wife ver/us Buvwoil & al. B. R« 

Joinder in 7^ EET for a penalty in articles of agreement made between the 
afticn. . -^-^ plaintiffs and defendants, whereby the defendants agre'e, 
Se^fuit w'U ^"'^^^ ^ certain penalty, to grind all their corn and grain at the 
furvivc to niill of the plaintiffs, and this penalty is agreed to be paid by the 
the wife, {he party ofiending to the parties offended or injured. Upon a de- 
muft be murrcr to the declaration, Serjeant Boot/e objedled for the de- 
fendants, that the Vv-ife of the plaintiff ought not to loin ia this 
action. 

Baton the other fide it was faid hy Mr< PorJj that it is ftated 
in the declaration that the mill is the mill of the hufband and wife, 
and that the aflion would furvive to her, and the agreement is 
exprefsly with them both ; and that it is a general rule that in 
every cafe where the a6tioa will furvive to the wife ihe mud he 

joined| 
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joined, and both the plaintiffs are injured ; and of that opinion 
was the whole courts and gave judgment for the plaintifi. 

Doe verfus Carleton. B. R. 

J N ejeElment a fpecial cafe made at nifi prius for the opinion of 
* the court. 

Richard Lee being fcifed in fee of the lands in queftion, and Teftator de- 
having only one child Henry his fon and heir unmarried, in 1700 'l^'^** ^ 
made his will, and devifed his lands in thefe words, v/x. <* I give, year8,°re-'** 
" devife, and bequeath unto Jane my now wife, the right of all mainder to 
" my mefluages and tenements, both lands and leafes not made J" ""^^ ^<>" 
" unto her in jointure, to be by her received and enjoyed im- '^\t\o^ 
'* mediately after my deceafe for the term of three years, pro- live,rcjnam- 
** vidcd Ihc continue fo long folc and unmarried, and not other- J^'^J^^^'"* 
*• wife. Itemt I give, devife, and bequeath, after the determine y„r, \f\l^ 
" ation of the faid three years, all that tenement called A* wife » he 
** (which ?irc the lands in queftion) to Henry my fon during the ^''j" ™,7ve 
*' term of fourfcor« and nineteen years, if he happen fo long to wmaSfde/S 
** live ; and from and after the determination of that term, for the hcin of 
" and during one other term of fourfcore and nineteen years, if ^^^'^^^ ■ 
" fuch woman as (hall be his wife fliall happen fo long to live 5 hdrs of their 
" and after the faid two terms, or the death of Henry and fuch l»odies,re- 
" vtman a3 fliall be hia wife at the time of bis death, then to '^^l^^^^l^ 
'' the heirs of bis body lawfully begotten, and the heirs of their devife' to the 
" feveral bodies ifiuing; and for default of fuch iflue, to the J;eir«of the 
" faid Jane my wife during the term of her natural life, and ggo^^eJ* 
'^ after her deceafe to E Lee, fon of £, Lee mj brother, and his cutoiy de. 
" heirs for ever." ▼*&• 

Soon after the making his will the teftator died fcifed, leaving 
Jane his wife and Henry his only fon and heir ; whereupon Jane 
entered into the premifes, (being no part of her jointure,) and 
received the rents for three years ; then Henry the fon entered 
and was feifed, and afterwards married Mary Watfon^ and con- 
tinued in poflcffibn till the year 17 18, when he died, leaving 
Mary his wife, (who was pofleffed of the premifes and died in 
1721) and two daughters by her, wz. Elizabeth the wife of John 
bakery and Mary Lee^ who are the plaintiff's leflbrs, and no other 
iflue, who were both infants at the time of their mother's death, 
and within ten years after they came of age brought this ejed- 
mcnt; and the queftion is, Whether the leflbrs of the plaintiff 
have a title under this will as heirs of the body of Henry Lee^ 
which was twice argued at the bar, by Serjeant Belfield and Mr. 
hrd for die plaintiff, and Mr* Henley and Mr. Gould for the do* 
fendant. 

Vol.1. Q^ It 
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, It was obje£led for the defendant that the devife to the heirs 
of the body of Henry Lee was void» and that if it can take eflfed, 
it mult be by one of thefe three ways ; i^i Either as a prefent 
devife } or, %dl% As a contingent remainder \ or^ 3 J/jr^ As an 
executory devife. 

iji^ That it cannot take place as a prefent devife, becaufe 
Henry Lee was not married at the time of the teftator's death, 
and therefore there was no body to take. 2///y, It cannot take 
^e£t as a contingent remainder, becaufe there is no freehold to 
fupport it. And 3^//^, It cannot take effe£l as an executory de- 
vife, of which there are only three kinds ; i^> Where the dc- 
vifor departs with his whole fee-fimple, but upon fome contin- 
gency qualifies that difpoGtion, and limits a fee on that contin- 
gency ; the ^d fort is. When the devifor gives a future eftate to 
arife upon a contingency, but does not depart with the fee at 
prefent, but fufFers it to defcend to his heir; the 3 J fort are of 
leafehold interefts or terms for years ^ and the prefent devife is 
none of thefe three forts. 

For the plaintiff it was admitted not to be a prefent devife, nor 
a contingent remainder, becaufe there was no freehold to fupporc 
it ; but it was ftronglv infifted that the teftator's intention was 
clearly to provide for nis foii^nd his iflue, and if liis intention 
can pofiibly take place by law it fhall, and there is no way for it 
to take effe£l but by way of executory devife. 

And now Lee C. J. delivered the opinion of the whole court, 
that it was an executory devife^ being to take place infuturo^ aiid 
within the compafs of lives in being \ and {tit poftea was delivered 
to the plaintiff. 

Watfon verfus Richardfon. B. R. 

Piedjes. ysCTlON by bill: fpccial demurrer fliews for caufe, that there 

-^ are m pledges to profecute. Ford for defendant cited Bra. 
tit. Bill^ p. I j. Pledges, p. It. Dv^r 288. //• 53. and many 
other cafes. .Draper Serjeant for the plaintifF-^P/«/^« may be 
found at any time pending the fuit; Curia, Will you move to 
amend and add pledges ? Adjourned, and gare leave to move 
to amend. 
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Rcech and Green, Executors of William Kennin- 
gale of Hitcham, ver/us John Kenningale, Exe- . 
cutor of William Kenningale of Elmfet. In 
Chancery, 

Tf^ILLIAM Kenningale of Elmfet having two nephews, the Tcftitor 
^^ defendant John Kenningale and WiHiam Kenningale of ^*'"j^J^* 
^Ehnfety in 1734 made his will, and John K. his folc executor, Ji*^ ]^^ 
and committed to him the cuftody thereof. Eight years after- leave hit ne- 
wards, on the 8th of November 1742, the tcftator being fickand J^/^^J^^^ 
wbak, fent for the minifter of the parifli to pray with him, who, being pre- 
among other difcourfe.he had with the teClator, a(ked him if be fentceiuhim 
had fettled his worldly affairs, who anfwered he had not, but that 5j;^"f,^,5 
he would fend for his nephew John K. who had his will, to come for that he ' 
to him the next day, and alfo deiired the minifter to come to wiU pay hU 
him at the fame time to affift him in making fome altcratipn in "^^1**^*1, 
his will in favour of his nephew William^ to whom he recalle£ted after the tef- 
he had left nothing. Accordingly, the next day the minifter and «ator'« death 
the two nephews met all tosether in the room where the teftator aH^uz^uZ 
was lymg ill m bed : after they had been together fome time, fraud upon 
the minifter faid, << If therf is any thing for me to do it is time theteftitor. 
" to go about it, for lam obliged to be gone elfewhere ;" w^rC' 
upon the nephew John ijTf produced the wiU, which was not 
fealed up in any cover, bat open, and the teftator deiired th^ 
minifter to read it over, wj^o did fo in the prefence and hearing 
of the teftator and his t^o nephews, whereupon hi^ nephew 
WUliam m a modeft nnjinner faid, << Uncle, you promifed to 
" give me 100/." Tb« tcftator anfwered, «* Yes, 1 didj" and 
turning his face towards his executor John^ defired him to pay 
William K. the 100/.; whereupon John promifed the teftator 
that he would pay William the looX, and told the teftator that 
he need not make any alteratioti, or infert it in his will, for if 
William doubted his performance of the promife, he would then 
give him his bond or note to pay it him ; upon which the tef- 
tator and WUliam were latlsficd, and no alteration was made in 
the wiU, 

Qji Th* 
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The next day the teftator died,anci fome time afterwards William. 
the nephew alfo died, and having made his will and the plaintiffs 
his executorsi they have brought this bill againft John K. to be 
paid this looL, fetting forth the matter above dated. 

The defendant p?it in feveral ihuffling anfwer^> but upon tfie 
whole he admitted he had the cuftody of the will, and thai the 
parties all met at old J^i/Ham^$ houfe, and the minider read the 
will as in the bill ; but fays^ that when the nephew William faid| 
•' Uncle, you have given me nothing/* the teftator made no 
anfwer, but after William had repeated thofe words feveral 
timesi the teftator at length fatd to the defendant, << Yon may 
<^ give William loo/.;" to which the defendant anfwered, "He 
^^ would do every thing that was juft and right according to his 
" will^ and that Mr. Haynes (who was the minifter then pre- 
-*« fent) (hould know it." Then lie goes on in his anfwor, and 
denies that the teftator defired him to give William lOo/., but 
believes he might fay, *♦ He would pay him loo/., or give his 
*^ note or bond for it> but that he only made this offer to prevent 
<< William from importuning the teftator, who was very &:k and 
*^ weak/* Then he goes on in the fame manner, and denies 
that he promifed to pay William the loo/., or to give him his 
note or bond for it, and cannot fay what words the teft:axQr ufed 
upon the faid occafion of meeting, and is doubtful whether he 
was of found mind : that the tellator did not (end him orders to 
bring the will, but defired him to bring it the nepct tinoe he came 
<o him: that he was generally at the tcftator's boufe every day 
when bufinefs did not hinder him : that he cannot form any be- 
lief as to the teftator's intent to alter his will in favour of William^ 
and admits he refufes to pay the loo/., as it is not iuferted in the 
written will. 

The plaintiff^ proved the charge in the bill by Mr.-fliiyflw the 
zninifter : the apxithccaty who attended him, proved the teftator 
a day or two before his death declared he had not fettled his 
worldly affairs, and another witnefe proved that about three 
xnooths after tli^ teilator's death the defendant acknowledged to 
Ane Mr. ^earn that the teftator had left William loo /., but that 
he fliould not be in a hurry to pay it him till the year and day was 
upi upon wfai&h Mr. Sttarn afked the defendant if he would 
then pay it*, to which he anfwered, ^that lipoa liis honour he 
would pay it then. 

Lord Chancellor— *This is a plain fraud upon the teftator, and 
^he platntifFs might almoft have heard the caufe upon bill and 
«nfwer I for although the defendant has ihuffled in fuch a loeian- 
neF,.yet he ha^in tStSt admitted the fubftance of the biU^ and 
I would go as far as poffible to fix the defendant perfonally s and 
4f.the preoiife of declaration fifter the tcftator's 4cath bad beta 
Miade to William the nephew inftead of Mr. Suam, I would bare 

decr^d 
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df creed the defendant to have paid the loa/. out of his owa 
alTetSi but 1 think that would be going a little too fsur as this cafe 
is ; and if there be not fufficient afTets, I cannot let the plaintiffs 
w, paripafu with the other legatees^ for that would be to aker 
the written will ; but i decree the defendant the cods of tho: 
caufe until this time, and that an account be taken of the tefta- 
tor's pcrfonal eftate, and the plaintiffs to be paid out of the re* 
fidue, and referve the coufideration of fubfequent colls. 

Baldwin and Alder verfus Rochford. In Chancery. 

'T'HE plaintiffs were faibrs on board the Prina Frederic priva* Contraa 

* Uer^ which took a grtzt prize CiUlcd the Marjuis lyAntin^ SSrTfor 

the cargo whereof was chiefly gold^ and carried her into Kinfoie the ftie of 

la Ireland s while they were in that harbour the two plaintiffs «heir priie 

got on fliorc, and having there run into debt, fent to their cap- ^^J^ 

tain to deiire he would advance them ten pounds in part of their foot of im^ 

fljarcs of the prize money, which he ref ufed to do, and threat- pofi^oj aod 

encd to prick them as run away from the Ihip. JSSwc?*^ 

The defendant knowing this and the circumftances they were 
in offered to buy their (hares of the prize, at the fame time re- 
prefcnting to them the danger they were in of lofing them, either 
in cafe they were pricked by the captain as run away, or if the 
prize fliould happen to be retaken before (he got to England^ 
telling them the Brejl fleet was out, (5"r. Whereupon and in 
confideration of 150/. paid to Baldwin^ and of 1 30 A to Alder ^ 
they affigned their refpe£kive (hares of the prize, and of what. 
they might afterwards become entitled to, to the defendant ; and 
it coming out that the plaintiffs* (hares amounted to about 600 /. 
a-piece, and that the defendant knew this, the plaintiffs have 
therefore brought their bill to be relieved againft this bargain, 
upon the foot of impofition and public inconvenience, in cafe fuch 
bargains be fuffered to (land, and fet forth the matter as above» 
which was proved. 

For the defendant it was infifted that he ran a great n(k, for. * 
that poflibly the (hares might be lefs than what he had really 
given for them, and that bekire the prize could be got fafely into 
fome Engli/b port, there was both the danger of the feas and of 
the enemy, and if (he was loft or veuken he would lofe all his 
money. 

Lord Chancellor—The general head of equity which the bill 
l^s uon, uffiudd and ifnpofiiipng and, ifl, Here hzfrffitfn^ 
tim ^ifrsud arifing from the circumftances appearing in tM 
caufe, iind the great value of the thing fold in proportion to tbp 
fmall price paid for it } and although it is geneniUjp laid dQim 
both at law and in this court, thai fraud (ball never mpr^umii^ 
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yet an evidence of fraud may arifc from the circumftances and na- 
ture of the contraft, 

2dlj^ Here is aBual fraud proved, and appearing upon the face 
of the bargain. 

And 1^, Here is an evidence of fraud appearing upon the cir- 
cumftances of the contraA, from the inequality of the price to 
the value of the thing fold. If the plaintiff Baldimn was a 
quarter^mafter (as it feems he was), it is admitted his (hare will 
be about 900/., if he was only a common man 600/., and the 
other plaintiff's fhare is about 400 /. So that one plaintiff has 
fold his' (hare for about z fourth^ and the other for little more 
tlian z fourth of the value. In the cafes of marriage brocage bondsi 
contraEls with young heirs, &c. this court conftantly fets a(ide fuch 
bargains, upon the principles of public policy, and becaufe of the 
great inconveniences fuch contrafts would be to the public if 
they were fuffered to be valid. 

There cannot be a more uftf ful fet of men to the public, nor a 
more unthinking fort of people, than common faikrs^ who, as foon 
as ever they get on (liore, for the fake of a Kttle immediate plca- 
fure are willing to part with their right to any thing \vi e^cpeElation^ 
for a very little in pojfeffton; and this is the fenfe of the iegifla- 
ture, both from xh^ fiat, i Geo. 2, and the 20 Geo. 2. r. 24. 
whereby they have taken notice of them as a fet of men not fit 
to take care of thcmfclves, and therefore have taken care of them 
againft themfelves. I do not fay that every contra^ with a failor 
is void, or ought to be ftt afide, but every contrail with them 
mxxUhtfair. h failor (hall not be held to bail forlefs than 20 A, 
and therefore nobody will lend one of them twenty (hillings un* 
' Icfs he j^ives his not«: for 20 /., which none of them ever refufe, 
and do it every day in Wapping^ which (hews what I have before 
faid to be' true, thnt they will do any thing for a little Tcady 
money to enable them to take their pleafure, 

MorTt)ughv. It h^s lately been determined that aflignnients of this kind are 
Comyns, gopd at law» and give the alTignec a leg-al demand againft the. 
agent for the (hip for money received for the a(Cgnee's ufe, 
though a court of equity might relieve in fome cafes \ but this I 
think was going a great way, and the fat. 2(^ Qeo» 2. was made 
to prevent the cxpence of fuits in equity, , 

'As to the inequality pf the price paid, it is faid for the defend- 
ant that can be no reafon to fet afide the contra£k, confidering 
the rifk he ran of lofing his money ; and although by the Roman 
l/riv the contraft was void when the price paid was not half the 
value of tlie thing fold, yet that lato was never eftablKhed in 
^figlandy nor does our law fix any certain proportion that the 
price ll»alL bear to the thin^;, 

In 
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In anfwer to this» I think that alone^ without any other matter 
appearing in tlie cafe, woul4 not be a reafon to fet afide the con- 
trad in this cafe ; but taking all the circumftances together, {and 
junHa juvant^) that it appears the defendant had made inquiry 
into the value of the (hares, and applied for that purpofe to the 
eaptain, had told the plaintiffs they were in danger of being 
pricVd run away, and alarmed them with the danger of enemies 
and the fea, (hews plainly there was itnpof$tion ; fo it appears the 
defendant mod: probably knew the value of the (hares better than 
the plaintiffs ; for though one of them was a quarter-mafter, yet 
it doth not follow from thence that he knew the value, for the 
head-officers endeavour to keep that a fecret as much as po(&ble 
from every body in the fliip, for reafonslobvious to any one. As 
to any hazard the defendant might run, that is nothing, becaufe 
it appears th6 (hare^ were infured. at 4/. per cent* from Kin/ale to 
ls9ndon*. 

2Jfy, The ajjignment itfelf is pretty extraordinary : it is, *• AU 
*' and lingular fuch (hares of pay, wages, bounty-money, pri2e- 
'^ money, plunder-money, and all monies as now are, or here- 
*< after (ball be payable to me out of the Prince Frederic and Duke 
*' privateers.*^ Now the plunder*money is a di(Un£t thing, and 
might take in what thefe perfdns might be entitled to by going 
in thefe privateers at any time afterwards : this (hews a bad in- 
tention in the defendant, and that plaintiffs did not mind what 
they were doing, and that the defendant wasvery (harp, and is 
ibme evidence of a^ual fraud. 

Upon the whole, the plaintiffs mud be relieved ; and there- 
fore I order the ajftgnment to be fet afide, but not fo abfolutely 
but that it (ball Itand as a fecurity for what is due to the defend- 
ant Rocbfordi and that he (hall only have his principal money 
with intereil at 5/. per cent, and that the managers of the prize 
(hail pay the plaintiffs the reft of their (hares, that Rochford (hall 
pay plaintiffs their cofts as between them and him till this time, an4 
that the plaiutiffs (ball pay themanagers their cofts to this time^ 

Van Morfell verfus Julian. B, R, 

'X'HE plaintiiF being a merchant at Amfierdanti sjtnd the de- Thert maft 
^ fcndant refiding at London^ indebted to him in a large fum ^V^?*'*!* 
of money : the plaintiff^ made oath of his ctebt before a Burgo^ theamfeof 
majler in Holland^ who certified an account ;thereof to the plain* aaion to 
tiff's agent here who makes an affidavit that he believes the faid ^^^^^'j^*^^ 
path and account current are true, and thereupon fues out a writ ^|.^^ ^' 
and holds the defendant to fpecialbail; and now Mr. J?tMrw sStr«.ftsT. 
moved that common bail might be accepted, infifting that this is 1M9. isiS. 
not a pofitive affidavit of the plaintiff's caufi of aifion^ which the '*'^ 

0^4 Jat. 
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Jlat. 12 Gee. i. requires for (hispurpofe, Mr. i^^r J for the plain- 
tiff cited Love/and v, Bajptt, Trin, x6 Geo. 2. Vhere an affignee 
of a bond fwore that the obligor was indebted in 90/. for prin« 
cipal and intereft upon the bond, as he beli^ed; and it was held 
iulficient to hold the defendant to fpecial bail. 

Per curiam ^ A p^tive affidavit of the caufe of a^lion is always 
reqiuredy and affidavits going only to belief have often been held 
infufikient ; and m the cafe cited by Mr. Ford there was fome- 
thing more than in the prcfent cafe, for the afSgnee had the 
bond in his own cuftody, which of itfelf was fome evidence of 
the debt, and the prefumption maft be that it was not paid, as 
the bond was not cancelled or given up to the obligor; lb the 
TuJe for common bail was made abfolute. 



ikfi^rJf^^'*^^^^^'^^^' Reynolds v^r/2rj Kennedy. 'B. R. 

If the con- aCTION upon the cafe for a malicious profecution brought m the 
or^iTL ^'^^^ ^^^^* ^^ Ireland: thtf declaration fcts forth, that the 

iiotenterin^g defendant upon fuch a day and year, with an intent to injure and 
and paying opprefs the pIaiiitifF| at fuch a p)ace» in the hold of a certain (hip 
fub-com- ^^^^^^ *^ Vnity^ the property of the plaintiff, and under the 
mimoners, hatctics of the faid (hip, unjuftly feized and detained fixty-one 
be rc?ericd hogfheads of brandy, the property of the plaintiff, and removed 
miffioncnTf **^ ^"^® ^^^ ^^^^^ ftorc-lioufe } that the defendant exhibited an 
appeal in information againft the plaintiff before the fuh-ccmtrnffiomrs ofex^-^ 
Ireland, an afe to opprcfs the plaintiff falfely and malicioufly, alledging that 
maUclous' * ^^^ f'*'^ fixty-one hogfheads of brandy were brought into Cork in 
profecution the faid fhip, and were intended to be carried away again without 
does not lie duc entry firft made, or payment of the duty 5 that the^f- 
infi^er * commiffioners condemned the brandy, but upon an oppeed to the 
forthejudg- commiffioners of appeal they moft juftly revcrfed the judgment of 
nicnt of Che tht fubH:ommiffionersj and ordered the brandy to be rcftored to ther 
miifioo'ert plaintiff, whereby the plaintiff has been put to great cofts and 
Aews there damages, and therefore brought this a£lion. The defendant 
wasafoun- pleaded Not guilty, and the jury upon the trial gave a verdift 
ti^einforma. ^^^ ^^^ plaintiff, and 371/. 17X. lorf. damages. But the court 
tionandpro- oi King* s Bench in Ireland h^vc pvzn Judgment that the' plaintiff 
fecuticn. fh^n f^kg nothing by his billy and that the defendant may go without 
day ; that is to fay, they have arrefled the judgments The plaintiff 
has birought a Hifrit of error ; and the error afligned is, that the 
Kin^s Bench in Ireland ought to have given judgment for the 
plaintiff upon the verdifl. 

I TUs ca(e was twice argued at the bar ; and this term the 

: ^ Chief Jufiice delivered the opinion of the whole court. 
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Lee C. J. — I (hall firft premife, that although an a£tion ^ill 
lie againft one for proceeding ivrongfully in an mfurtor court in 
many cafes, yet it is a kind of action not to be favoured ; and 
whenever fuch action is brought, the exprefs malice and grievance 
mufi be laid in the declaration, and proved; and it is not enough 
to fay that the defendant brought an adion againft the plainttfF 
€x malitia, fe* Jtne caufa^ per quod he put the plaintiff to grc^ 
charges, i &alL 14, 15. 1 Lord Ray. 380, 381. Hoi. 266 , 
I RoL Abr. Ml. p. 8. I (hall confider the declaration in two 
views : ijl^ The plaintiff having laid in his declaration that the 
fub-commi/Jloners condemned the goods, (hews a foundation for the 
defendant's profecution before them j fo that this part of the ^t^ 
claration i^ plainlyyj'/^p rf(f yJ. Hob. 216* 6 Mod. 262. Hard. ic^^. 
And idly, although it is laid that the commi[ftoners of appeal mofh 
juftly rcverfed the judgment of condemnation of the fub-com^ 
mijjionersj yet we are all of opinion the plaintiff is ntt entitled to 
this a£tion, for we cannot infer from the judgment of reverfal of 
the commijftoners of appeal that the defendant the profecutor was 
guilty of any malice, and the judgment of xht fub-commijioners has 
juftificd the proceeding before them. If an aftion upon a falfe 
furmife be brought againft me in a proper court, I cannot have an 
a<2ion againft him that brought it, and charge htm with it as a 
fault direBly, as if the fuit itfelf was a wrong zfk, for executio juris 
mn habet fnjuriam. Hob. 266. \ and the gifl of thefe fort of 
aflions arifes from fome evil praBice or malice in him who fues or 
profecutes. Lutw. I57i« Upon the whole, we think the plain- 
tiff himfelf ha6 (Kewn by his declaration chat the profecution was 
not malicious, becaufe the fub^ommijjioners gave judgment for the 
defendant, and therefore we cannot infer any malice in him. . 

Judgment of the Kin^s Bench in Ireland affirmed. 



Bodwlc verfus Fennell. In Error. B. R. 

ACTION of debt for 4/. brought upon a by-law in the Acoftomto 
"'^ borough-court of the Devizes : the declaration fets out, that «*ci"^«(o 
there has been a cuftom time out of mind in that borough, that clf^tl\\onl 
no perfon whatever, unlefs admitted of one of the guilds or f rater- an<i a by-law 
nitics there, has a right to keep a (hop in thetown, (unlefs in the ^^^^-^ 
time of an open fair,) nor to follow any myftery, handicraft, or ^l^Zd-* 
. Xrade, in the town ; and that a by-law has been made for the ^^^ the pe 
better prefcrving and fupporting the faid cuftom^ which gives a J'^thg^'J'" 
penalty of 4/. to any perfon who will fue for the fame; and fets Uw cannot 
forth that the defendant (below) not being admitted of any of ^^ co a 
the guilds or fraternities, and being a ftranger to the corpora- ^""S«« 
tionj had kept a fliop and exercifed the trade of a ihoemaker, 
pfr quod aElia accrevit to the phuntiff to have and demand the 
9 faid 
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faid 4/. The defendant below demurred, and judgment then 
vras given for the plaintifF, and a writ of error is brought arid the 
general errors aflSgned. This cafe was argued laft Michaelmas 
term. » 

Mr. Evans for the plaintiflF in error took fcv^ral exceptions : 

\ft^ The cuflom is unreafotiable ; becaufe, for any thing that ap- 
pears, a perfon who has duly ferved an apprenticefliip in the 
JPevizes may not be allowed to follow his trade, for it does not 
appear upon what terms a man is to be admitted of any guild or 
fraternity ; and the terms may be very arbitrary, therefore it 
ought to have been laid' in the cuftom to make it a good one, that 
every perfon may be admitted upon reafon^le terms, as ferving an 
apprenticefliip, bfc» 

2dlyf The court where this aflion is brought is holden before 
the mapry recorder, a fid burgejfes of the Devizes : the adion is in 
nature, of a popular aftion brought by ^.Jlranger, but yet it muft 
be confidered for the benefit of the corporation, fo that both the 
judges and jury are to judge in their own caufe, for the breach 
afligoed is upon the cuftom and not upon the by-lanv s but the 
by-law is only brought in to fix the damage, which fliews the 
action is principally founded on the cuflom^ which is for thQ be-> 
nefit of the corporation, who are ^be judges. 

%dlyy There is not afitfficient breach ajftgned ; for it is not lai4 
that when this iliop was kept open that it was not upon zfair^day, 
for any man may keep a fliop on z fair-day. 

4thlyj What I principally rely upon is, that fuppoGng the cafe 
to be laid properly, and the court below has jurifdi£}ion, yet thi^ 
plaintiff being Tijlrauger cannot recover for the. breach of the qu^om^ 
npr can the corporation legally make ^J^y4aiM to annex the rf- 
medy to a perfon who has not the right, that is to fay, give an 
aftion for the penalty to a mtXQ Jl ranker • 

Mr. Henley for the defendant in crror-^In anfwer to the cxn 
ceptions; i//, It was never doubted but a corporation may, by 
cuftom^ put {vLc\i terms upon the inhabitants as arc agreeable to 
and confident with the cnjiom; and no man can be free of the 
city of London unlefs he be firft admitted of fome guild: and if 
it appears that the terms of admiffion or fine for it be unreafonable, 
this court upon a mandamus will judge thereof, therefore the cor^ 
poration cannot put arbitrary terms of admiffion upon any man. 

5 Mod. ir^. i^hy. The. corporation is not at all intercftcd in the recovery of 
the penalty, for the plaintiflf here recovers for himfclf. 
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34/7^9 The breach alCgned is, that he kept a (hop within the 
Devizes^ and exercifed the trade of a (hoemaker therein, contrary 
to the cufiom^ which (hews that it was not upon a fait'da^ onlyi 
for /iki/ would not have been contrary to the cujiom* 

i^hiy^ A cufhm to exclude foreigners is good, and they may 
make iy-laws to enforce and fupport that cujom, (though I ad* 
mit a grant from the crown of luch a privilege would be bad,) 
and therefore the iy^aw is fet out to mew it does not exceed 
the cufiom^ 

Lee C. J.— Did you ever know a penalty upon a hy-lanu 
given to zjhranger ? 

Dennifon J.-^If a corporation have a cuftom and any thing; be 
done in breach thereof the corporation itfelf muft bring the a£lIon^ 
and there is no inftance of any fuch a£^ion by zjlranger^ but only 
in that of the Chamberlain of the city oi London^ 5 Rep. 63. It 
has been determined in the cafe of Ellington v. Cheney j 9 Geo. 2. 
that a cuftom to txcX^At foreigners is good, and that a by-law with 
a reafonable penalty in fupport of fuch cujlom is giood, when the 
penalty is given to the corporation ox guild: this was error from 
the Mayot's Court of Bath in an adlion brought by the mafier of 
the guild of Jhoemaiers oi Bathy wherein the plaintiff decl;ired 
that it was a corporation by prefcription, that there had been a 
guild oijhoemakers immemorially, and that none fliould exercife 
the trade who was not made free thereof; and a by-law was 
. made, that if any perfon fliould follow that trade not being free, 
he ihottld forfeit a certain penalty, to be recovered by the mqfter 
of the guild f who brought the a£lion, and the judgment was 
iiffirmed. 

Then^ the cafe at bar flood over, and Mr. Evans replied three 
days afterwards, and cited the cafe of Hollings v. Hungerford^ Hdlliogt ▼. 
Pafcha 3 Geo* 1. which was debt upofi a by-law for recovery of Hunsciforj, 
a penalty upon a by-law by the chamberlain of Brijlol : the by^ 
law was made under a power they had by their charter, which 
power was to make by-laws^ with penalties to be recovered for 
the ufe of the corporation : the by-law in this cafe was, that every 
man who fliould be chofen a comtnon-council'man^ if he did not . 
appear within fuch a time and take the ofiice upon him, fliould 
forfeit 200/. : the defendant did hot, attend and take the office, 
upon him, fo the a£lion for the penalty was brought by the 
chamberlain. The cafe was argued by Serjeant Brantbwaite and 
Mr. Torke, (the prefent Lord Chancellor,) and it was objected 
by the Serjeant that the chamberlain was zflranger to the corpora^' 
fion^ that he was a granger to the rights and therefore was a 
Jlrqnger to the remedy^ for that the f^ght was in the ^corporation : 
btit Lord Parler C. J. and the court ^eld that the z€uon was 

wctt 
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well brought, and that camerarius ex vi tnminl fignifies tbefaura' 
rius of the corporation ,• and they declared that he recovered for 
the benefit of the corporation ; and this court will take notice of 
the relation there is between the chamberlain and the corporcUion^ 
and that he is no Jlrangery but (as it were) part of the corpora'- 
tiotti from hence Mr. Evans concluded tkit a ftranger cumot 
bring this kind of a£lion. 

Henley — There is no negative dctermiiwtion in the cafe lafl 
cited that they could not have given the penalty to zjiranger. 

Lee C. J.— I think none of the three firjl objeBions will bdd, 
and am only doubtful upon the laji^ 

I do not find any inftance of an a£tion upon a by^atv made 
for the recovery of a penalty in the manner (given to ^^ranger) 
as this is ; for this is much the fame as if it had been given to be 
recovered by a commcn informer. In the cafe of Hollings r, 
Hungerfordy the force of the objeftion was, that the action was 
brought by zjiranger. The an fwcr given to it, and upon which 
the court gave judgment, was, that the chamberlain of Brijlol was 
not -xflranger^ but a known officer of the corporationy thehr fervant 
and appointee to fue for fuch penalties as the corporation was en* 
titled to recover. 

There is a right in the corporation in refpcft to the cufiom itfclf 
to have. the cujlom adhe^red to, and they are entitled to damages 
for breach thereof. When they have made a by4anu with a pe- 
nalty for the breach thereof, they have thtrreby fixed the da- 
mages, which they may lawfully do : but I do not know that by 
any rule of law they can transfer their right of aBion to z ftranger^ 
I do not mean to bind myfelf by what I have now faid j but this 
is what 1 think, as at prefent advifed. 

Wright J. — ^The only difficulty whh me is, that the penalty is. 
given to ^Jlratjger. In the cafe oi Player v. Archer^ 2 Sid. 105. 
it appears a by-law was made, whereby a- moiety of the penalty 
was given to 2Lf ranger^ If they could do that^ why may they 
not give away the Hjohle to a fir anger ? The chamberlain of 
London is as much zflranger to the right as any other perfon: 
And where is the unreafonablencfs of giving the penalty to a 
flranger ? In public laws it is very common, and almofl^ always 
done : this is a point of great confequence, and therefore re- 
quires further conCdcration. 

Dennifon J. — I think this cujlon^ to CtAyx^c fiteigners is good, 
but that the by-law is a bad one. 

The 
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The corporations where thcfc cuftoms are, have originaHy a right 
, efaffion in themfelves for the breach thereof; this was formerly 6Mod,ii. 
a dotibCy but has of late years been folemnly determined in C. JB. 
Mich. 5 Geon 2. between the corporation of Colchefter and Sympfon, 
which was an a£lion upon the cafe againft the defendant for exer- 
CiiiBg a trade not being a freeman, contrary to the cujtom^ to the 
datnaige of the plainttiF; there is now no doubt but fuch an adlion 
will He, and a corporation need not make any by-law to enforce the 
rujtom^ becaufethe law gives riicm an aclion x)riginally. They 
may, indeed, if they pleafc, make a by-law and fix a penalty 
for the breach thereof, but it muft be a penalty to the corporation 
kfelf, and pecuniary, and may be levied by difirefsy or recovered 
by an aHkn rfdeht at the fuit of the corporation ; I am hot for 
carrying the right to fue further than the chamberlain of a r^r-' 
poraiion^ as in Hollings V. Hungerford. The cafe at bar goes 
further than carrying it to z'Jhattgery for it gives the a£lion to 
any per/on whatfoever let him live where he will, which is ex- 
tremely inconvenient, for if the plaintiff (hould be nonfuited 
where muft the defendant find him ; and as there is no precedent 
for fuch a by^aw as this is, I am opinion it is bad, as at prefent 
advifed. 

Fofier J.-*-Thcfe exclufive privileges are much abufed ; I 
have no objedioii to the cuftom^ nor to the affignment of the 
breach thereof, but think the laft objection requires confideration ;. 
in the cafe of Hollings y, Hungerfordj the objeBion was founded 
upon thSs principle, that the adiion Could not be maintained by 
^Jlranger; but the anfwer to it was, that the chamberlain was 
not zjiranger^ but fued for the corporation*^ benefit, and the court 
feemed to admit the ftrength of the obje^ion that the af^ion could 
not be maintained in the name of a Jlranger. And in the cafe 
oi Ellington v. Cheney^ p Geo. 2. the Chief Juftice faid that 

an a£lion upon a by-law in the name of a flranger would not 
lie ; if fuch a by-law as this were to be held good, it ,would be 
letting loofe all mankind, and a poor man might have 500 
adiona againft him at once, and not ktiow where to find one 
plaintiff. 

This cafe having flood over for a whole year : the Chief Juflice 
thif term gave judgment, and faid, that altliough a body poUtic has 
power to make a by-law to enforce a penalty for breach of a 
cufioth^ yet they cannot give an affcion (to recover that penalty) 
to 2, jfranger^ but the corporation themfelves, or fomebody for 
them, (as the chamberlain in the cafe of the city of London,) muft 
fue for the fame ; if the law were otherwife it would be very 
inconvenient, it would be like affigning a cho/e en affion, which 
the policy of the law will not endure. Co. Lit, 214. a. And 
for this reafon the judgment below per totam. curiam was re- 
▼erfed. 
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Collet verfus Mafterman, Adminiftrator. B. R, 

imie,whe; rxEBT upon a bond : the defendant pltedcd pkne admimjlra^ 
ihermaiemi yj ^// . the plaintiff replied that the defendant had affcts fuffi- 
cicnt in his ha^ids to fatisfy the damages aforefaid, and thereupon 
iffue was joined ; and the jury found a verdift for the plaintiff 
that the defendant had 300 /. afiets in his hands not adminif- 
tered. 

Mr. Whitaker moved in arreft of judgment, that this is an 
immaterial ijfue^ for it ought to have been whether the defendant 
had fufScient to fatisfy the debt and damages. 

Mr. Ford i f^«/ni— The word damages is only furplufage^ and 
by leaving it out the iffue will be a fenfible material tffue^^z. 
whether the defendant had fuffident to fatisfy^ &c. and of that 
opinion was the nuhole court. Judgment for the plaintiff. 

Bagfliaw verfus Spencen In Chancery. 

A wort of p^R Lord Hardivicke^^k court of equity is fometimes obliged 
d'ttdt acoL ^^ depart from the words of a nvill in order to dire^ a ««- 

veyance veyance to be ma4e which will anfwer tht intention of the teftator. 

' agreeable to ihe word ijue in a will is a word oi limitation^ but in a deed is 

intcntor* ^^w^ys ^ w°^^ oi pur chafe. Heirs of the body in a nuill are not 

»nd depart always words of limitation^ but may be often taken as words of 

fiom the purchqfe^ in Older to fulfil the teftator*s intention. 

words of a * . "^ 

wili in Cafe —,..-». 

of a truft There is a difference between a truJI which by the words of a 

executory. ^/// jg executed^ and a trufi which is only executory } as a devife to 
iSc, 186. ^ -^ ^"^ '^l^ heirs, upon truJl to convey to B. and the heirs if his 
body, is a trufi executory^ and this court will make heirs of the body 
words of purchafe; but a devife to A. and his heirs in truJl for B. 
and the heirs of his body is a trufi executed, and B. will have an 
eilate-tail ; and this court has greater right to interfere in the 
one cafe than the other. As M trufis in notion of law were 
executory before the Jlatute ofufes, which has executed many of 
them, which are thereby become legal efiates, and wherewith 
this court does not interfere, therefore in order to bring a trufi ' 
within the jurifdi^ion of this court it muft be executory; but 
where a trt^ is executed, the teftator has left nothing for a cuurt 
of equity to do. 
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Kcxveffus Dr. Purnell, Vice-Chancellor of Oxford* 

A RULE to (hew caufe why the Attorney^Generalj or Solicitor ^ Upon an «- 

or Agent on the behalf of the ctown, Ihould not havp liberty [heTtlor-**'^ 

to infpcfb the public books, records, and archives of the univer- ney.Gen«al 

fity af Oxjordf and to take copies thereof, was obtained lift againftthe 

term, upon the motion oii/Lr. Attorney-General, Sir Juhn Strange, ^JJ^^/^xl 

znd Mr. Solicitor-General s znd now Mv. fyHbraiam, Mr. HenJey, ford for n 

Mr, Ford, Mr. Evans, and Mr. Moreton, (hewed caufe on behalf mifdemw- 

of the defendant ; and firft they objefted that the rule obtained ^^'^|.° f^ 

was too large and general, whereupon Mr. Attorney narrowed crown ihiia 

it, and acquainted the court that all they wanted was to take a »»' infpeft 

copy of the ftatutes of the univeriity, which are kept by a proper *^ arcW?« 

officer called Cujlos Archivorum of the univerfity, whereby it of the uni- 

would appear tvhat was the duty of the Vice-Chancellor. Tcxfity. 

Counfel for the defendant— This is an information exhibited 
by the Attorney-General virtute officii againft the defendant for a 
mifdemcanor and mifbehaviour in the negledl of his duty, both 
as vice-chancellor and zjuJHce of peace of the univerfity ', and what No nun i« 
is now prayed on behalf of the crown is contrary to a well-»known **<*""^ '^. 
maxim of law, that no tnan is obliged to accufe himfelf, and more J^tf! * 
cfpecially in a criminal profecution, as this is. Doilor Purnell, 
a fingle member of the univerfity, is profecuted in a criminal 
matter; the like rule might as well be prayed in the cafe of an 
indiSEment of any other member or fcholar ; or if any one citizen 
of London was profecuted, the like rule might as well be prayed 
to infpedl the books, papers, and archives of the city, which 
no young gentleman who attends this bar will be fo weak as to 
move. 

But fuppofe the crown, as founder, has a right to vifit the 
univerfity, that is a reafon for this court not to interpofe, bccaufe 
there would be another plain method of proceeding. 

The 
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iSrra.1005. Thc Cafe of Crew v. Blackburn was a qui iam againft the dc- 
No wc f fcwdant, as a clerk in ih^ po/i^affice^ for a penalty of 50 L for in-*, 
to the poft- tcrfcring in thc cledlion of a member to fcrve in parliament : a 
oifice books motion was made by the plaintiff for leave to infpeft the books 
1^008?"*' ^^ ^^^ P^fi-^^h alledging that thofc books were touching thc 

Eablic revenue, in which every fubjed ba5 a right and intereft \ 
ut the court refufed to grant the motion, and confined them* 
felves to thtsy viz. that the queftion in the caufe not concerning 
any tranfadlion in the p^-offUe^ (for which tranfa£lions only 
Nw to the thofe books are kept,) denied to grant the rule. So alfo in thc 
houfe'uKiJc*. ^^^ oiBenfon v. Port in the laft term, which was an aftion on 
' a polic/ of infutance ; the defendant applied for a rule to infpe£k 
the books of the cujtom-'boufey (intending to controvert the plain- 
tiff's intereft,) alledging that thofe books were of a public na- 
ture, wherein every fubje^ was intefefted, as he had paid duties 
to the crown, and entered merchandizes in thofe books \ but 
becaufe the queftion in th^ caufe depending was not touching 
the fubjeft-mattcr contained in the books^ the court refufed to 
grant the rule. 

The cafe cited by Mr. Attorney ^ of the King v. Berling^ 7 Geo. i. 
was an Indidment for following a trade ;not having ferved feven 
years as an apprentice, which was removed here by certiorari, 
and a rule was made to infpefl the books and records of the court 
or corporation where the indifiment was found ; this is not at 
all like the cafe at bar, for it was nothing more than what the 
party had a right to, as well as every fubjefl: In the kingdom has 
a right to fee any public record, as an indiflment /i. 

Noibfpec- TKfefe rulcs of infpcftion, inihc czks o£ copyiolds, corporations, 
toTklonhe '^ooks of thc cujioms, &c. are never granted but only where civil 
college of rights are depending, and by which the very thing in queition 
pbyfictans depends, and rauft be determined. Do£lor VTeJf was profecuted 
who ?f nwt^ ^^^ praftifing phyfic not being a member of the cdlege of pbyfi- 
axnember clans, nor having a licence, nor being a graduate of either uni- 
tbcrcpfe verfity \ he moved for leave to infpeft the books of the college of 

phyftcians, upon an imagination that he might find fome entry 
5 Mod. 395» tjierein in his favour ; but the court refufed to grant the rule, 
39^- and faid that the doAor had no right to fee the books, he not 

being a member of the college. 



Jnformaiioii l^ex v. Lee, Mich. 17 Geo. 2. was an information againft Lee 
againftover- gj^j another overfecr of Wind/or, for taking upon them to make 
mik'mg'an * '"^^^ without thc Concurrence of the churchwardens : a rule for 
illegal raw, the infpcfting of the books and papers of the" pariQi was made 
h^*k"fhaii *Wolure/«^^^«/w, and a rule for an attachment, unleC? caufe 
not te in- ^^ made, for difobeying the rule ; jtpon (hewing caufe againft 
fpefted. the attachment, the court faid the ru'le to infpefl: the pariflb- 
books ought not to have been made, becaufe it w^is obliging the 

defendants 
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defendants to produce evidence againft themfelvesy and dis- 
charged the rule for an attachment \ and the maxim^ *< that no 
" Plan Jball he bound to accufe himfelfy* has always been fo relU 
gioufly adhered to, that in the cafe of a witnefs, if any queftion 
be put to him which may aiFe£b hin^.feif he fliall not anfwer 
thereto, although poffibly his anfwer might do complete juftice • 
between the parries, fo'that the law will rather fufFer a partlcu-* 
lar injuftiee, than break through this maxim, which would be 
fo generally inconvenient* Many other cafes might be cited, as 
2 Lord Raym. 927. The ^4een v. Mead. Brad^aiv v* HafftU 
^cod. Same v. Phtllips. ' 

Suppofing the defendant has thefe ftatutes in his cuftody, he 
b only a truftee for the corporation, and whatever crime he may 
have been guilty of, that cannot afieA the univerfity ; and if the 
crown is the vintor, the applicarion muft be to the Chancellor 
of England^ and not to this court ; and if this court was to make . 
this rule abfolute, it will (inftead of doing juftice) lay a foun- 
dation for fomethirig like an inqutfition offiate^ for this court fits 
to hear evidence, not lojumi/b it. 

Mr. Attorney and the counfelfor the cronvn in reply infiftcd, that 
th(( public ju&ice of the nation was concerned, that the crown 
gave the ftatutes whereby the vice*chanceilor was to goyern 
himfelf and be governed, that thef king had a right to fee them, 
that it might be known and feea whether he had fo done. 

The court took two days to confider, and then the Chief 
Juftice delivered the opinion of the whole court. 

Lee C. J. — We are all of opiriion that we cannot make this 
rule abfolute, and found that opinion upon former cafes, but 
think this is a much ftronger cafe than any of them. The only 
cafe cited for the king upon the motion for this rule was Reic v. 
Birketf or Berkingt which was an indi^iment for exerciCng a 
trade not having ferved an apprenticefliip; application was made 
that the profecutor might be named ; the court could not do that^ 
but faid, <* Tou may have a rule to take a copy Of t|i6 record> 
** and then you will fee upon the b^ckfide of the indi£lment 
^< who the profecutor is }" they had certainly a right to a copy 
of the record below, and if refufed, this court would have 
granted a rule, but this is not to the prefent purpofc. 

The cafe to the prefent point is 2 Ld. Raym. 927. The ^een 
V. Mead, 2 Anna, where the reafon given for refufing the rule 
was the maxim mentioned at the bar, << That no man is bound to 
" accu/e him/el/J' Another ftrong cafe was in this court, Trin. 
17 & 18 Geo. a* Rex v* Cornelius of Ipfwicb. An information 

Vol. I. It was 
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was filed agwift him and another' juflice of peace for exa£ltng 
money from perfons for licenfing akboufes^ it was moved by 
the pru&ctitot for leave to mfpe£k the corpora tion*books ; a rttle 
vg9iS made to (hew caufe in the ufaal terms to infpefl the papers, 
books* and records of the corporation ; and upon (hewing caufe 
it was very ftrongly debated on both fides, by Sir Joht Sinmge 
znA Sit Ricbard L/oydf and all the cafes cited then titat have 
been now cited, before the reft of my brethren (myfelf abfcnt), 
time was taken to coniider, and I had a conference with my 
brothers,, and we all agreed the rule could not be granted, be- 
caufe it was a criminal proceeding, and that the motion was to 
make the defendants furnifh evidence againfl: themfelves ; the 
prefent cafe is rather iht>nger, bccaufe it is a profecuiion for a 
CKurn of amore public nature^, for unleis it befucbj this court has 
no junfiii&ion. And this, ia unlike a quo warranto^ for that is 
a right granted by the crown, and the public books and records 
ase the proper evidence on bath (ides. ' Huk di&harged. 

Stork ver/ids Herbert and Eyton. B. R* 

Pnaice. yv LATITAT was fued out againft the two defendants, (bed 
The tide of £\ jointly, which was returnable the fccond return of the la(k 
amended!'"" ttaxk,\ the defendant Eyton only was. ferved with a copy thereof 
before the r«tum of the writ, and a declaration was delivered to 
him in anaflion againft. ^0/^6 the defendants, as of Michatfmas 
term laft ; then an alias capias ifTued, wherein both the defend- 
ants, were named, returnable the (irft return of the prefent term, 
which was duly ferved upon the other defendant Hfirbsrt^ wha 
filed common bail of this term, and then a declaration was alfo 
delivered to him intitled of laft term, in the fame a£lbn againft 
b^ the defendants, and upon the (irft day of this term a rule to 
plisad againft toii jointly, was given, they having. A^/^ filed bail 
before the rule was given^ viz* Eyton of laft term and Herbert 
of this ;. and now it was moved to fet aiide the proceedings fofV 
aa irregulacity in delivering a. declaration to one defendant in as- 
a£kion againft two, when one Was only ferved with procefs and 
in cQiut. But per curiam — ^The irregularity is only a miibke, 
and the plaintiff may amend his declaration by intitling it of 
ibis term.f aiul ddendants took nothing by the motion. 
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Goldfworthy verjiis Southcott. B. R. 

THE defendant died after interlocutory judgment fi(;ned| ^d Where a de- 
after a writ of inquiry executed and damages affefled, but ^^^^""^^^ 
before the return thereof, or final judgment was entered, and of inquiry 
thereupon the plaintiff fued out tl fcirefacias againft the executor exccatcdand 
of the defendant, to (hew caufc why a new writ of inquiry of return Awe- 
damages (hould not be awarded and new damages afieffed and of, tiK feL * 
be recovered ; and now Mr. Hujfiy moved to quafli the fcirefa^ J«« »»•»•* 
das^ becaufe it did not ftatc the fituation of the caufc at the a^ft^"^ 
inftant of the defendant's death \ for damages were at that time ihew caufc 
afleflird, and the fare facias ought to have been to fbew caufc why the da- 
why the damages afleflfed by the jury ifaould not be adjudged to SX^Udrot 
the plaintiff, C9V. and of that opinion was the court, and quaihed berecorered. 
iht fcire facias : Dennifbn J. cited SpMcer Compton v. Leeds^ lmi^*'^' 
13 Geo. I. C. A where the form of this kind oifcire facias was 647*. ' 
fettled on a demurrer, viz. that it muft be to ihew caufe why 
the damages affeffed by the jury (hould not be recovered, and 
faid he heard the argument in that czic. 

Parfons verfus Lanoe. In Chancery, 28^ January. 

/^OLONEL Lanoet an officer in the army,. being about to go Teflaorde^ 
^ to Ireland^ in July 173a made his will, wherein he cxprcfles ▼•fee that i| 
himfelfthus, W2. " 1 make my will in manner following; firft, hcSj!^*** 
" In cafe I die before I return from- my prefent journey to Ire' from.li«i«id, 
'< landy I order that my houfe at Farley-hill and all the furniture.. ^^? eftet» 
** be fold as foon after my deceafe as conveniently may be, then jj^j^^' 
'' charges the fame with his dctbts and funerals, and gives 1000 /. return* md 
" to be paid out of the money arifing by fuch fale to Theophilus <"«» «"l. 
** B. and other legacies, .and after payment of his debts and ^^^^ 4$, 
*^ legacies, gives the refidue to his wife and her heirs for ever, keeping at 
" and makes her and Ingtam^ and the plaintiff Parftms^ cxe- ^^^ ^«*^» »' 
"cutors" :^,!S.J 

devife, and 

Soon after the making of his will the teftator went to Ireland^ ^^ ^^ 
continued there for fome time, and then returned to England; ^ * 
at the time of making his will and going to Ireland he had no 
children ; after he returned he had two by his wife, a fon and 
a daughter, and lived till 1738, when he died. 

It appears in the caufe that the teftator kept the will by^ him, 
that he made no other will, and that it was found in his keeping 
at his death, and has been proved in the fpiritual court ; and 
now this bill is brought for the 1000/., to have the real eftate 
foldj and to h^ve' performance of a contrail entered into for the 

R^t fale , 
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falc thereof to Mr. Walker ; the widow and executors, Mf/ 
Walker^ znA the fon and heir of the teftatofj are made 
parties. 

Lord Chanccllor-^Ttra qucfftionfs have been made, ift^ Whc.- 
thcr this be not a contingent difpofition ; arf. Whether the tef- 
tator's returning from Ireldndy livhig afterwards with his wife 
till 1738, and having two children, without ever republifhing 
his will, (hall not amount to a revocation thereof, notwithftand* 
Swinburne, ing the evidence of his keeping it by him j and as to the iirft 
CdnditiQn. point, I am of opinion that this is a contingent difpofition, and 
depended upon his not returning from Ireland; and therefore I 
fiiall give no opinion whether the great alteration in the teftator's 
family amounts to a revocation ; , there is a great difiTerence fmce 
the ftatttte of frauds, between what would amount to a revocar 
tion of a will of lands and of a perfonal eftate } for a» to lands, 
thai (tatute prevents all Qtber ivays of -revoking a will except thofe 
therein mentioned. Difmiffed the bill without cofts. 



kex verfus Brought Efq. Mayor of Hedon. B* R. 

Information jNFORMATION in nature of 2,' quo nvarranto againft the dc- 

a tto'IIIl^ fondant to (hew by what authority he exercifcd the office of 

xaSroj^e-' mayor of the town of Hedon in the county of Tork ,• the defendant 

^dant pleads that at the time of exhibiting the information he was a 

«ndtemin * g^f^I^^on and not an efquite^ abfque hoc that he was an efquire, 

md IMA an In W^ Trinity term Sir Thomas Booth moved to fet this plea aCde 

cf^ire, this as frivolous, and only pleaded to gain time, and to prevent the 

caSfe iWi" information from being tried at the next affizes, for that the de- 

kiod of pro. fendant by his office of mayor appeared to be an efquire; befides, 

ceeding is informations in nature of quo warrant J s are not within the fta* 

Swftatuteof ^'^'^ ?/^-^^''* 5- of additions; the court were ftrongly inclined to 

addidont. fet the plea afide upon motion, and faid they had no doubt but 

it was bad, but as it was a new cafe, they could not fet it afide 

upon motion; but that after it has been once determined to be 

bad upon a demurrer, they would from thenceforth fctitafidc 

vpon motion ; therefore a demurrer was afterwards put in to 

this plea, which came on to be argued this term* 

Serjeant Booth pro Rege-^The plea is bad, becaufe the ftatutc 
of additions only extends to anions perfonal, appeals, and in- 
diflments wherein procefs to the outlawry lies, and not to in- 
formations in nature of quo warrant^ si wherein there is no ori- 
ginal writ^ nor will procefs to the outlawry lie. 

But fuppofe this cafe be within the ftatute of additions, yet 
the plea is bad^ for the addition of efqmre is as well as gebtle- 

manj 
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man ; the king's feijeant of the kitchih is an efquire^ and yet he 
may be fued by the addition of coole^ efquire^ or gentleman^ and 
all degrees below knight^ are names of werjbip only. TbioL 
Dig. 57. p. 6. The plea is alfo bad in point oifortny for it ought 
to conclude et he paratus eft vertfieare^ and npt wilb a traverfe. 
Rajl. 108. 

Mr. Nans i conira^^It having never been determined whether 
thefe kind of informations are civil or criminal fuits» I am at 
liberty to fay they may be confidered as criminal^ and if/o, pro- 
cefs to the outlawry lies. Salt. 371. which brings tiis within 
the ftatute of additions. I admit a man maybe an cfquire by his 
office, but no part of our plea admits the defendant to be 'tnayor s 
therc is certainly a diffisrence between an efquire and a gentleman^ 
infomuch that the court of C. B. HiL 14 Geo. 2* between MeJJir 
V. Molyneux^ in a motion for '2l procedendo^ an affidavit was pro- 
duced, wherein a perfon Darned therein gentleman appearing to 
be a barrifter^ the court would not permit the affidavit to be read^ 
bec9tife a iarrifier is an efquire by his office or profeffion. 

A^ to the ebjeAion to the traverfe^ that is only furplufagc, and 
there are many eafe^ where a denial and traverfe are the fame 
thing, Lambert v. Strowtber^ HiL 14 Geo. 2. C B. the defend- 
ant pleaded liberum tenementum ; the plaintiff replied it was his 
freehold and not the freehold of the defendant^ and ^s mras hel4 
|;ood wJUhojiit a traverf$» 

Lee C. J.*vThere never was any proccfs to the outlawry upon 
an ifilformarion in nature of a quo nuarr^ntoy which is not like 9 
^uo warranto by original writj which was in ufe before this man« 
ncr of proceeding \ t\iQ fiatute of additions is to be taken ftriflly^ 
z Injl, 670* and only extends to cafes where procefs of outlawry 
lies. Cro. EH%. 148. Lord J)acres's cafe; — I (hall nothing a9 
to the manner of pleading, becaiife I am of opinion this cafe i^ 
not within thp fiatute of additions. Judgment b^ the Whole 
court, that the dcftndant refpondeqt oufler^ 

. Wightman verfus Thompfoiu 

iL^OTION to change the venue upon the common affidavit, 7^\^ 
^* after an order of ^ judge for time \o plead upon pleading ^^jJ^J; 
ifluably and talcing ihort notice of* trial for the fitting within oitetotafai 
jteran in Middlefex^ the pourt changed the venuf. »^? «J 
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TomUoi Spioftcr, by her Guardian, ver/us Brookes* 

Infant by A CTION upoo the edfe npon a promifc of m^^rriage ; Mn 

gaaidiw /\ ^W/^ mov«d on tbe behsjf of th<; defendant that the plains 

pl^tiff *i ^^^'^ attomejr might be obliged to give notice to the defendant's 

attorney attorney of the place of the guardian's abode, upon an affidavit 

™°'^ ^^fthe ^^ ^ defendant did know where the guardian lived, but had 

^^^., heard he was a man of mean circumftances. Per curiam -^This 

place of was grantedi and is afiiea dons in the cafes of jui tarns and 

^^^ infants. ' 
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Dorc ver/iis Geary. la Chancery, June 12. 

A FEME covert being entitled to f ooA Bankjloch as admini- Feme coveh 
ftratrix to her late mother Mary Ihwfe^ and to 600 /. BarA ■• '«*cotri« 
Jlfck as Executrix to her late uncle William Fktcher, her hufband Si^nfto* 
in February 4, 1743, made hie will, and thereby devifcd to his trix to B. *!• 
wife all that 700 /. India Jloch which he was entitled to, interefted ^^^^ to 
in, or poflcffcd of, to difpofe of as fhc fhoald think fit. At the J^* ^^ 
time of making his will, the hufband had no ftock at all in any huibaadde- 
of the funds, but foon afterwards his wife transferred to him the ^i^" toher 
700/. Bankjloch which (he was entitled to as afbrefaid, and the J^ck whiih 
fame flood in his name at the time of his death, which happened he is beer* 
foon afterward: the hufband alfo before his marriage gave a «^Jn>« 
bond in 173 1, that lie would leave her 500/. The wife foon Si iSteT* 
after died, having made her will, and appointed plaintiff her re- makhighlt 
Cduary legatee, under which claim the plaintiff has brought his **" f^ 
bill for the 700 /. Bankjloch. ^i^^ 

It appears in proof that the hufband had no Jnjia Jloch, nor ^ 
any flock at all, at the tinie of making his will; that the wife's 
mother or uncle owed no debts. 

' Per Lord Chancellor —The hufband • before the ftock was 
transferred to him had an intereft therein, and though he had 
not fuch an intereft as he could have transferred without his 
wife, yet thai will make no difference, for the mother and uncle 
owed no debts* sJ/y, The defcription of the thing is only 4 
xnere mitlake, for it is plain the hufband meant the Banh^och^ 
becaufe it agrees with the fum : and there are many cafes of the 
like kind, where the names of the devifees and defcriptions of 
the things devifed have been miflaken, and yet (when the tefbn 
fdr's meaning cind intention is plain) have, been held good ; s|S 
where a man gives Us hlach horfe and has only ^.luhiM horji^ the 
%uhite borfe fhaU pafs : fo alfo where a legatee'fi chiiftiaa and liir- 

R 4 name 
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pame are both miftakcn, as in Beaumont v. Fell, 2 P. Wms. 141, 
Sp in iSo//. Jiir. 614. ^. 4. a man devifed jands infucb aplace^ 
he had no lands but only tithes there^ which paiTed. Suppofe 
the hu(band had afligned his intered in the (lock before his wife 
transferred it to him, it would have been good, like the cafe 
where the hufband difpofes of his wifc^s term for yeaTs. Befides, 
I am of opinion that the hufband was bound to provide for his 
^ifej which ftrcngthens this cafe. Di^creed for the plaintiffs. 



Chitty's Cafe. B. R, 



The kii?g'$ 
debtor com- 
mitted by 
Jhc Exche- 
quer CO the 
Fleet 



^i/ZT'TTwas committed to the FUet\>y the qourt of Exchequ^ 
^ for a contempt in not paying the fum of 1700/. a debt due 
to the crown, and vas now brought into this court by his bai| 
by virtue ofa habeas corpuSj and by them' furrendered to the 
, .^^^ marflial in difcharge of themfelves in a caufe depending here^ 
k^jR.'by whereupon ^Ir* AtiorneyrGeneral moved for a rule to remand 
him to the Fleet; but per. curi^m'^Yon muft bring an iakms 
corpus from the Exchequer^ and the marflial (hall now return \t 
difcharge of to that co|irt, who may then recommit Chitty to the Fleet : and 
his bail, may this has been often done both iti civil c^ufes between fubje£lS) 
be ^emov d ^^^j -^^ criminal cauf^s at the fuit of the crown, 

again to I he . . ■ r . . 

Vieet by an habeas corpus from the Exchequer. 



|ial)cas cor- 
]>us and fur- 
jendcr.ed in. 



Joint counts 
^n an a£t!Qn. 
Debt upon 
an amerce- 
ment in t|)e 
JeeCf fuund- 
ed upon a 
jprefentment 
by Jive ale^ 
connerSy and 
upon a mu- 
tuatus may 
br jwned ia 
the fame 
a^ion. 



TThe Duke of Bedford verfus Alcock. B. R. 

A pTION of deit for an amercement In a court leet \ the de- 
^^ claratiop fets forth, that the dulie is fcifed of the manor of 
S/. Giles in th? Fields^ Bloomjbury^ and that there is a cu(lom within 
the manor fpr Jtx ale-^conners to be appointed by the Jlenuard; 
that they, or the major part of them, ought to view, fearch intp, 
and weigh all the loaves of bread within the manor not exceed- 
ing three-penny loaves, or half-quartern loaves, to fee whether 
the fame be of due weight ; that they are to prefent every fuch 
baker whdfe bread is found wanting. in it^ due weight, and that 
if any baker hinders thofe ale-conners from fearching and weigh- 
ing his bread, after requeft and refufal they npay prefent fuch 
baker at the next court-leet : that the defendant Alcock on thf 15th 
of April i 746, was an inhabitant and baker within the manor, 
and that at zcourt^leet held the i^ of A^rtl 1746, fix ale-conners 
were appointed and fworn in order to fearch and prefent as 
aforefaid ; that five of thcfe ale-conners on the 17th of June 1746 
perambulated the manor, and went to the houfe of the defendant 
to weigh his bread, and that the defendant refund to permit 
them to weigh it : that therefore at the next court-lectthcypre- 
fented the defendant to the court, who amerced him, which 
amercement was then affeered by three affeerors to thtrtf-nine fiS* 
lingSf to be paid to the plaintiff the lord of the manor, whereby 
an adlion accrued. ^ , < • 

The 
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The fecond count in the declaration fets oat another cttftom, 
that at every Eafier antrt^het in this manor a jury is appointed to 
fearch and weigh the bread of all bakers in the manor that are . 
above the price of three-penny loaves ; that the Jury perambu- 
lated the manor in order to fearch and weigh bread, 6^r. ; that 
]the baker the defendant refufed to permit this jury, which con* 
fifted- of 3 1 perfons, to weigh his |arge bread, or to view itj, 
therefore they prefented the defendant to the Ieet| which fimerctd 
him, which amercemefit was affeereito 39X*, by which an a^ioii 
accrued to the plaintiflF. The third and laft count is upon a muT 
tuatus for 22 (hillings, maVing up the whole demand in the de-f 
claration, which is of a plea of debt that the defendant may ren- 
der to the plaintiff 5 A ^hich he owes t0| and unjuftly detain^ 
from him, i^ct, 

There is a general demurrer to the declaration, and a joinder 
in demurrer. This cafe was argued by Serjeant Wynne for the 
defendant^ and Serjeant Booth for the plaintiff, in Trinity term 
laft, 

Serjeant Wynne for the defcndant-r-The cuftom for /"at perfqns 
to prefeht is bad, becaufe it could never have any legal coqi- 
mencement, being againft a well-known principle of the common 
law, which requires that all offences Ihould be prefented by a 
jury o{ twelve men at the leaft. 1 Ro. Abr, 564. pL 17. Qro. 
Car. 259. S. C. Cro. Eliz. 654. I Sid. 233. 

The cuftom is alfo bad in another refpefl ; it is laid, that if 
any baker refufes to let thefe t^le'Cohners weigh and fearch hi§ 
bread, they are to prefent him : I fay this is bad, becaufe the 
court'ieet has no fuch power out ofcourty fo cannot delegate thefe 
ah'conners ; they TCiz^fine and imprijon for offences in coiirt, but 
Jiaye no conufance of matters out oj court. 

It is alfo laid, that if any bread be found wanting in the ajfi:ie 
they n\2ij prefent y &c. It i^ certain the ajjize of bread varies very 
often, and it ought to have been fpeciiied what was the a/j^e o.f 
l>read at this time; in 2 Salh. 687. Rex v. Flinty an indidment 
for felling bread too light was held l^ad by Holt fjf r«r., becaufe 
it was not laid what was the due weight, or how much was 
wanting : beGdes, the ofience of making bread too light is a new 
offence, made fo by (latute, and tjierefore th^re could be no fupH 
cuftom as is laid. 

It does not appear by the declaration wiere the court^leet was 
held, nor is it faid in nuhatfum the defendant was amercedy but 
pnl^ that he was anurced, and that amercement was ajteered ; it 
plight to have fhe wn how n^uch the amercement wi|8 *• Jtic^. 1 29. • SiOk. 56. 



«Jia, 
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QuKrethe It may bc queftioned whether the lord be entitled to the 

ca?e Winter amercements^ for the crown may grant a leet and refervc the 

Hii^and"* amercements^ and if the lord be entitled, it may be a queftion whc^ 

Eaft.SG.«. ther an adiion will li^: I admit be may diftrain, and that an 

debt for an a£lion will lie for an amercement in a court-haron^ but I do not 

rrstejl^"' knowthatitwillinar6»i/f/./r^^ 

court cured 

aftM a vcr- The muttfatus cannot be joined with the two firft counts, bc-i 
caufe it is matter in paisf and the other counts depend upon the 
records of the cQurt4eeti and it appears ^leet adjourned, which 
it could not do, 

Serjeant Booth for the plaintifF— The court-leet has original ja- 
tifdiftion as to the ajfize of bread, and if there was not fome way 
to force bakers to permit the proper officers appointed by the 
court to view their bread, the jurifdidron would be nugatx>ry. 
Kttch* 12. p» 26. Ale-comier is an officer of the teet^ and by his 
oath in Kitch, 46. b. he is to fee that bread fold from time to 
time be of due weight. And by the ftatute 8 Anna^ c» i8« tho 
rights of lords of leets are favcd 3s to ajjize of bread. 

It is objefled, that it is not averred nvhgt the aJJize of brea4 
was at the time of the prefentment ; to this it is anfwered, it i& 
not neccflary, for the cufloo^ is to fee it be of due weight. 

, It is alfo obje£led, that it is not faid nukere the court-leet was 
htld J to this I anfwer, that it is alledged to be holden withia 
the manor, and there is no ocostfion ta fay at what houfe or 

It is further objefted to the amercement^ that it is not faid what 
fum ; to this I Salk, 56, is an anfwer. And in Micb. 3 Geo. 2. 
B. R. Stevens v. Howardy in debt for an amercement in the court 
of the Dean and Chapter of Wejlminjler this objeftion was taken, 
that it wa$ not faid how much the amercement was, only that the 
party was qmercedy which was affe^red to fo much, and the pb* 
jcftion was over-ruled. 

I adnoit there may be a grant of a lept^ and x)\^ fines and amexcen 
ments referved tp the ?pwn, but the court will not prefume this; 
it mult be (hewn on the otl>cr fide \ the lord is pr'tmi facie en- 
titled to the amercement ^nd to this a£lion, and the books are 
full of precedents to this purpofe. 

In the cafe of Wicker and Norrisf there was a cuftom that the 
jury might adjoUrn io the k^t, aqd Lord H^irdmck^ thought the 
cuftom gopd. 
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Ic IS obye&edi the mutuatus cannot be joined ; if fo, this court 
vill have no jurifdidlion for amercements uoder 40 (hillings. 

LieQ.J.^^HJf. 129. (cited} has been often denied to be 
iaw. 

This cafe was argued the fecond time by Mr. Jodrell for the 
defendant, and Mr. Ford for the duke, in Hilary term laft« 

Mr. Jodr^U fox the defendant ^The coutt-leet is derived out of 
the torn, and is a kind of inferior torn granted to lords of manors, 
who otherwise were formerly obliged to appear at the Jberiff^s 
torn, and as the jury in the torn were of the very eflence of mit 
court, fo they muft likewise be in the /eet which is derived out of 
ihct^rn^ 2 Inft. 71, 72. and therefore it is contrary to law itor 
fai jurors to prefent offences in the leet. 

The ftatute of Weflm. 2* c. 13. was made to prevent -IberiflTa 
in their tarns from fining without a jury of twelve men at leaft, 
and it extends to prefentments in th^ leet, as Lord Ccke in 2 Infi^ 
338. exprefsly fays, and that this ftatute of Wejtm. is only de-> 
curatory of what was (before) the common law, for there id no 
faving of any cuftoms in the ftatute. If , this cuftom to prefent 
by^flf jurors was in this C9urt4eet before the ftatute, it is now 
aboUihed by the ftatute ; if this leet was taken out of the torn 
£oce the ftatute, this cuftom is bad, being contrary to it. The 
Jleward and jury conftitute the leet, for without thefii it cannot 
ezift \ the jury is to prefent, and the court to punifti, and a cuftom 
to tsd&? away the office of a judge and jury of twelve men is againft 
law. 

The oSence for which the defendant is amerced is not within 
the jurifdi&ibn of the leet, for if it was, what occafion was there 
for the ftatute 8 Ann. c, 18. which gives power to, juftices of 
the peace to enter takers' fliops and weigh their bread ; like the 
ftatute which gives the like power to infpeA apothecaries* fliops i 
And this power given by ftatute is what never could exift at 
<:ommon law, for no man could enter another man's houfe ; and 
af the defendant be obliged to permit his bread to be weighed in 
his houfe, it would be for him to find evidence againft himfelf. 
I admit they have power to perambulate the leet, and may buy the 
4efendant's bread, and if the fame be under due weight may 
conviA him in the leet by a proper jury ; but this cuftom to enter 
a man's houfe, in the manner it is laid, is very inconvenient, and 
iocoofifteut with the liberty of the fubjed. 

^frd for the plaintiff— CH/r/jr leet have been time out of mind, 
ni it a|4pean by our moft ancient ftatutes that they have had 

Jurifdi£lion 
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jurifdiftion of almofl; all offences again(i: the public. StaU 
5 1 jFf. J, de pan0 ^ cervtfid. 

I admit that a prefentment hyjlx jurors in the torn would b^ 
bad, but it does not from thence follow that it would be fd in 
the /eet, for the words in Wefim* 2. f. 13. etftc'ohfirvetur deqwh 
libet balivo libertaiis does not include the ftewardof the leeL C% 

I Leon. 7,8. The only true (landard and criterion of a court-leet is the eut 
lUilw. 148. ^Qj^ jjj^^i ufage of the place. Keilw, 140. 1 Ro,.Abr.p. 1 1, 12. 
Hard. 56. Z.tf«^ «;5, 56. Car/. 177, And where the cuftom 
only extends to afFeft the per/on by a jury oijix perfom^ that may 
^" ^'*" be good, but if the freehold be concerned there muft be a jury 
Cro.£iis. ' of twelve. The prefentment hyjix jurors is not conclufive," the 
8?S party who thinks himfelf aggrieved may have a replevin. Cro. 

aRo.Rep. j^^^ jg^^ rpj^^^ ^jj a£lion of i/p// lies for an amercement in the 
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sSk. ip7. /<f^/. i<J^. 151. Old Book of Entries 63.*. Cw. Jae. 58:?. 
c«rth. Mat- p Browft.Ent. 154. 168, 169, 170, 171. That debt for an 0fff^i:e« 
cTrTiJuif. *^^"' ^"'^ ^ mutudtus may be joined. 2 Brown. Ent. 83, 84. 

jud^mettt'of Thxs term Lee C. T. gave judgment of the couft for the 
thccouit. piaiutiflF, 

i^^ C. J.— There afc three counts ih the declaration to which 
tlicre is a general demurrer ; fo that if any one of the counts in 
the declaration be good, judgment muft be for the plaihtiiTi if 
Jf one count f^-jj count can be properly joined with the other two : and we 
S>nbe!ood] are all of opinion that the count upon a mutuatus is good, and 
fhough all may be joined with debt for an amercement in a court^leet, and that 
^1 '*K ^ ^^^y ^^^ "°^ aftions of different kinds : the whole three county 
<h»iVbc]udg- ^^^ ^^^ * ^^' created by different means, but all upon contrads; 
inent for t\\€ the two firfl lipon implied contrn&s in law, and the mutuatuf upon 
piainiift^p- 3,^ expf'efs contraB : an4 the true way to judge of this matter is 
dcipitfreTto ^^^^^ ^^^^ whenever the fame proctfs and judgment arc in two 
ithe whole, counts, they may be jpined ; otherwife they cannot. The ^w- 
vwc part *. ^^ ^„jj judgments in all the three counts are the fame, and they 
. ^*'' * * are very fimilar ; for as debt on an ^rm^rr^/Tj^/if cannot be main- 
tained again ft an executor, fo neither can debt upon a mutuatus be 
Plowd. i8z. ^ maintained againft an executor, becaufe wager of law lies in both, 
Blade's cafe, 4 Rap. 93. 1 Fent. 366. debt etn a judgment and a 
mutuatus may be joined ; fo may debt on a bond and a mutuatus^- 
although there be different pleas required, becaufe there is the 
fame procefs and judgment. Debt and detinue may be joined. Bre. 
Joinder in AfHon^ pi. 97. In 2 Salt. 772. is a precedent of a 
record, which was error from the C. B, argued by Serjeant 
. Che/byre- znd Serjeant Pengelly, in an a£^ion of debt on an amerce^ 
pient i\\ a court-leet and a mutuatus joined, but it was aot objeded 

• tba» 
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that they might not be well joined ) and therefore as the mutud' 
tus in this cafe is a good count, and may be joined, we mufl: give 
judgment for the plaintiff, for non conjlat ; but that upon a trial 
the plainti£F might be able to prove that count, and might take a 
verdifb upon the fame, though the other counts (hould be bad, 
and therefore we have no occaGon to give any opinion as to the 
other two counts* 



MICHAELMAS TERM, 

2^ Geo. II. 1749. 



Kenchin ver/us Knight. B. R. 

TRESPASS quare claufum fregit : the defendant pleads a iracuftom 

cuftom that all the tenants and occupiers of certain an- bepiea«ied, 

cient meffuages have a right of commonin the place where, ^c. J^^ugf" 

as belonging to the faid ancient mefiuages, for all their cattle naatto it 

levant and couchant on thpfe mefTu^ges, and under fuch cudom, ""o^J ** 
juftifies the putting in his fwine, ^c. The plaintiff replies, and ^"tv^ 

confefles the cuflom as pleaded to be true as far as it goes ; but verfe, bat t 

adds, that the cuftom goes farther ; that is, that they muft be cuftomor^ 

rung to prevent their rooting up the foil. The defendant demurs cftenTw^ 

generally to this replication. This cafe was argued twice at the it mavy 

bar. It was obje£ked for the defendant that the replication was "'''* 
bad for want of trayerfing the cuftom in the plea. 



without 1 
traferCe. 



JPer curiam ^'When a particular cuftom Is pleaded, another 
cuftom repugnant to it cannot be replied without traverfing the 
cuftom infifted upon in the plea j for if it were otherwife, plead- 
ings would run to an infinite prolixity : but this is not the pre- 
fent cafe ; for the plaintiff, in hisi^replication, admits the cuflom 
in the plea fo far as it goes, and then fays there is another thing 
to be done, which is quite confiftent with the cuftom ; and that 
is, to ring the fwine, which is rather a qualification of the cuftom 
pleaded than a different one ; and this replication brings the 
'mattes' to a fingle point, which is the end of fpecial pleadin^r : 
and wt all thinS the replication is very good, but have feme doubt 

whether 
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whether the plea be good, for it feems to be new to plead' thi» 
as a cuftom ; for right of common has not been pleaded by way 
of cuftom^ only in the cafe of copyholders, which is of neccffity : 
but we give no opinion as to the plea ; the replication being 
good, there muft be j^udgment for the plaintiff. 

Taylor veffus Joddrell. B. R. 

Tfcede^Md- IMPRISONMENT ;' defendant pleaded the general iffue inad- 

tedto'"e«d vcrtcntly, and now moved to withdraw it, and for leave to 

afpecialjuf. plead a juftification that he was mafler of a ihip, that the plain- 

*f^"^i^"h d ^^^ w^s making a mutiny therein, and fo he imprifoned him. 

pieced the This was done in Blackburn v. Matthews upon terms of taking 

generaiifluey fliort notice of trial. And in Carlton v. Wragg, Tritt, ao Geo. 2. 

upon term*, defendant pleaded the general iffue ; and wanting afterwards to 

pay money into court, the defendant had leave to withdraw his 

plea, pay money into court, and plead the general iffue again. 

In Trin, 21 Geo. 2. Water v. Bcnvelty the defendant in Hilary 

term before having pleaded two pleas, had leave in Trin. term 

following to plead a third plea: and in Mic. 21 Geo. 2. Jefferys 

V. Walter y antCy 177. leave was given to withdraw «o« eJlfaBum^ 

and to plead the ftatutc of gaming. 

Per curiam'^Thcrt are many inftances of this having been, 
done when the court can prevent the plaintiff from fuffering any 
inconvenience by it, as by obliging the defendant to take (hbrt no- 
tice of trial ; and tliat if there be a verdi£l for the plaintiff, he 
: fliall have judgment as of the prefent terra 5 therefore let the 

defendant be at liberty to plead a juftification, and the general 
iffue alfo,. if he pleafes, upon the t^rms mentioned. 

Rex ver/its Fitzgerald. B. R. 

A perfon HTHE defendant was brought up by a meffenger to the fecretary 

committed A of ftatc upon a l>£i. cor. whereupon it was returned that the 

tirv oVTate defendant was taken up by a warrant from the fecretary of ftate, 

having been and Committed to his cuftody two years ago, on fufpicion of high 

imprifoned treafcn; and now it was moved by Mr« Henley that theprifoner 

without'pro- niigbt be difcharged abfolutely. Mr. Attorney-General for the 

fccution, crown oppofed his being abfolutely difcharged, and infifted he 

difcUrged. oug]^t to givc bail, although at the fame time he admitted he had 

no particular aft of high treafony or any evidence thereof, to charge 

the defendant with, or lay before the court. Mr. Henley iotis 

virihus oppofed his being obliged to give bail, and in fitted he had 

a right to his liberty, this being an illegal commitment ; Xfty Be- 

caufe there is po charge of any fad> or any ground of fu^icioi), 

9 nor 
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nor docs the warrant mention cither ; ^dly^ The commitment is 
illegal, becaufc the warrant is only to bring him to be examined, 
not to commit him ; and he cannot be committed to a mcfTenger, 
for meiTengers never make any returns to juftices of oyer andter" 
miner, and the defendant has been a prifoner ever finCe February 
1747. Per curiam — Here is nothing but fufpicion, no fadi al- 
Icdged againft the defendant ; and unlefs Mr. Attorney will un- 
dertake to profccute dircftly, and have the defendant tried, he 
muft be difcharged without bail; upon which it was adjourned 
till next day, when the defendant was brought up again ; and 
Mr. Attorney then declaring that he had no inflrudiions to pr<H 
fecutCy the defendant was difcharged abfolutely. 

Bull vtrfus Steward, K R. 

Efcape upo^ 
A CTION upon the cafe againft the defendant, bailifF of the ^*^'?« p^^- 
•^ borough court of Southtvarhf for an efcape upon tnefne procefs : o«if the 
the declaration fets out the levying the plaint and proceedings in borough 
xht borough court until the arreft, and that the defendant -rf/iV^ «o^«a*r«nft 
Rawlins in that adion being in the now defendant's cuftody, he Ihewf *^- 
fuffered her to efcape to the plaintifFs damage. Upon the ge« fendant hoe 
neral iffue there was a verdift for the plaintiflF at laft Surry ^f^' "<*^ 
aflizes. And now it was moved in arreft of judgment that the ^^gVoi^' 
prefent declaration was ill ; \fl, Becaufe it appears that the plaint any error in 
in the court below was levied againft two perfons John Warner fJ|J P^^^* 
and Alice Rawlins, but only one was. proceeded againft, fo that which he ' 
the plaintiff by procefs againft one only, could not have had the mayjuflify. 
effe£l of his fuit below. To this it was anfwered and refolved 
per curiam. That even fuppofing the plaint to be erroneous, yet 
the oiHcer (hall not take advantage thereof in a collateral afkioti 
as this is, and he may juftify the arreft under the procefs, and he 
ftall not be fufiered to fay in this adion that the plaintiff could 
not have had the efie£l of his fuit below. 2dly, It was objeded After a ter- 
that the declaration doth not alledge in what manner Alice ci^rt^^iii 
Rawlins was indebted to the plaintiff, but only in general that fuppofe 
flie was indebted : it might be upon a judgment, or fuch a debt «very thing 
as that court has no jurifdiftion of, nor does it appear that the JlI,icVthIl' 
caufe of a£tion arofe within the jurifdidkion. To this it M^as contrary ap- 
anfwered and Yefolved^^r curiam. That this being after a verdidl, P"™ °» ^ 
we will fuppofe every thing proved at the trial which was ne- "^'"*^' 
ceflary to be proved, and that the caufe of aftion arofe within 
the jurifdidion^ unlefs the contrary could be made to appear 
upon the face of this record. Judgment for the plaintiff'. 
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Anonymousi B. R. 

Amend. >t^HIS was an 2€iion qui tarn upon the ftatute to prevent fraud 

g®"^ . . * in the admeafurcment of coals : Sir J. Strange moved for 

ina^du^ leave to amend the declaration, and cited 3 Lfv, 347., ^> 

aaion Duchefs of Marlborough v. Widmore^ 2 Sira. tgo. and Wynne 

amended. ^^,- f^^j^ y, Middleton^ which wai an adioil for a faife return of a 

member of parliament, wherein the court gave leave to amend 

the declaration ; and upon (hewing caufe, the riile for the 

amendment wgs made abfolute/^r curiam. 
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Saunders verfus Fortefcuc. B. R. 

Hemine »- \^ homine replegtmndo being brought againft the defendant 

picgiando J^ for the wife of the plaintiff, an alias and pluries ilTued 

pSmiff's*' thereupon J to the laft of which writs the defendant appeared: 

wife, who notwithftanding that^ a capias in withernam was iifued againft 

diet after defendant, which was held to be irregular, and therefore all pio- 

imd^befote a ^efs thercon was ftayed. , . 

f !ea, qucre^ . 

ibk ihiU ^^ ^^^ ^*^*^ ^^ ^^ plaintiff being dead fince the defendant's ap- 

l^yf jpearance, it was n6w moved that all proceedings in this a£lion 

Skin. 337. be flayed } xjl^ Becaufe the party detained is a neceffary party 

Cath?'s c. ^° ^^^ ^^^'^^ ^^'^* ^^^"^ ^^^ form of the condition of the rccog- 

$alk. 5S1. nizance of bail in this a£lion, which is, that the party defendant 

705* (hall appear de die in diem, plead non cepit^ &c. j and if judgment 

' fliall pafs againft him, he (hall render the body of tlie plaintiflF^s 

wife, or his own body, in ivithernam^ .and (ball alfo pay the da* 

mages and cods recovered by reafon of the taking and detaining, 

Crj Jae. ^c. Now the plaintiff's wife being dead, it is impoflBble to de- 

Cro. Car. '*^^^ "P ^^^ perfon of the woman, or to comply with the condi- 

$9,90. tion of^the recognizance; and plaintiff may have an aftion foe 

I Sid. 346. jj^g detainer per quod confortium amifiu 
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Tb this it was anfwered for the plaintiff, that this adion is 
))rought fot two purpofes ; ift^ To remove the cuftody of the 
perfoh taken and detained ; idly^ For damages : and although 
tlie firft cannot be had in this cafe becaufe of the death of the 
party detained \ yet if the taking and detaining of the plaintiff's 
Wife has been unlawful, he (halT recover damages \ and if cattle 
die pending a replevin, yet the fuit fhall go on. 

Per curiam^i is too miich for US to ftay this fuit upon a 
tnotion, and therefore let the plaintiff declare, and the defendant 
may by pleading take what legal advantage he can. 



11S7 



Hanfon verfus Parker. B. R. 

'T^HIS is an a^lion of debt upon a bond, with condition for the 
* payment of a certain fum of money to one Lydia Dovey : 
the defendant craves oyn' of the condition, and pleads payment 
pofi diem to Lydia Dovey. At the trial it was given in evidence, 
thzt^Lydia Dovey^ in converfation touching this bond, being 
afked if the defendant owed her any money, declared he did not 
owe her any thing, whereupon the jury gave a verdifb for the 
defendant. And now it was moved for a new trial, that the 
declaration of Lydia Doviy^ who was not the party plaintiff in 
this adion, ought not to affcQ the plaintiff^ and Lydia Dovey 
made an tffidavit that the money had not been paid to her, and 
that (he looked upon the defendant to be indebted to the plain- 
tiff, who was the obligee in the bond. 

But^r curiam-^ A new trial was refufed, for Lydia Dovey is 
to be conGdered as if (he were really plaintiff, and the a£tion 
(as appears to us) is brought for her oenefit ; and if the condi- 
tion of the bond (being taken for payment of money to her) 
was capable of any explanation, it ougnf to have been explained 
to the jury at the trial, and we cannot admit of affidavits to ex- 
plain evidence given at a trial, fo the plaintiff took nothing by 
the motion. 
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Skelton verfus Hawling, Executor, &c. B. R. 

uTJ^y QJ^^LTONhrovght debt upon a bond aga5nft ^I:^. ^addox, 
miniftrator an adminiftratrix, who.fufFercd jodgnrent to go aga^nft her 

umftSkz by default : (he makes her will, and the defendant Howling 
Juflfe^Tkio' f ^^C"-or thereof, and dies ; and this aftion upon *ihc judgment 
goagainft 's brought againft Haw/ihg, {ivr^ediug 7i devafiavif. Hanvlwg 
pleads that he has fully adminiftered the goods and efFcfts of 
Etiz. Maddox ; and to prove a deroajtavit the judgment by default 
was given in evidence at the trial ; and whether a ju«ignnent by 
default againd the defendant's >te(latrix, who was an adminidfa- 
trix, is an evidence of a devajlavit, was rcfened for the opinion 
of the court. 



him by de- 
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Far the plaintiff it was infifted, that IF an executor or admini- 
flrator confeflfes judgment or fufftrs the fame to go againft him 
by default, he admits affels in his hands> and is eftopped to fay 
the cotitrary upon, a devajlavtt returned, and fo is a jury. 
I &al\, 310. Cf.myn 87. S. C. And in 6 Mod. 368. if an exe- 
cutor fuffer judgment to go againft him by defiUlt, upon exe- 
cuting a writ of inquiry he (hall not give evidence of want of 
aflets, for he is eftopped, as if it had been the cafe of an heir, 
ifor he (houM have pleaded plene adfu'imflravit^ or fpecially, ^vhai 
ajftts he has. So if judgment be given againft an executor upon 
demurrer, and execution be awarded, the fheriff cannot rcturh 
nulla habei bona ieflaioris^ but is to return a deva/lavit^ as if it 
had been found zgainft the executor by verdift -, iox per curiam— 
He haih charged himfelf by his own plea, Cro, Eliz. 102. 
iSBri.1075. Wharton v. Richard/on) ivldow^ adminiftratrix in this court, 
Trinity term, 10 Geo. 2. there were X.'wofciref aclases againft the 
defendant as adminiftriurix of her late hulband, to (hew caufe 
why IVharton fl»ou1d not have execution of a judgment recovered 
againft her hufband, both which writs were returned nichih^ 
whereupon ?i fare fieri inquiry iflued : the defendant attended the 
execution thereof, and ofiered to lay an account of tfie a(rcts of 
her late hufband before thctheriff and the jury; but the plaintiff 
infifting that the award of execution upon the faid tivo nichils 
was legal evidence of afTets, the jury found a devafiavit : after- 
wards (he appeared to the fcire fieri inquiry, pleaded plene admi' 
nijiravitj and traverfed the inquificion which found a devafiavit ^ 
but not expeding to fucceed in the trial of this iffue, (he moved 
the court to have the award of execution itt afide upon the fdre 

faciaisy and to be permitted to plead thereto, upon proof to the 
court that the aflets in truth amounted to a very fmaU film, (in 
comparifon to the debt in demand,) which flic offered to deliver 
up, and to be examined upon interrogatories ; and though the 
court thought this a very hard cafe, (he having had no notice of the 

Scire facias' s^ yet they rcfufed to kc h*r in to plead to the fcire 

faaas's^ 
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f^cia/s^ or to relieve her, (he having acquiefced too long. From 
this cafe it appears plainly^ that the cotinfel for the defendant 
Richard/on^ and the court, took it to be certain that the award 
of execution aftpr two nickils was evidence of a confeiEon of 
afiets. 

There was a cafe of Chalioner v. Challoner^ before Lord Hard* 
ivkhy at the fittings in Middlefex after Hilary term 17.^6. The 
plaintiff having recovered a judgment by default againft the de- 
fendant as adminiftratrix, in debt upon a bond given by the in- 
teftatC) brought an a6tion upon that judgment againd the fame 
adminiftratrix, fuggefting a devdflavit: upon nil detinet, ttie 
plaintiff at the trial gave in evidence a copy of the judgment by 
default, which was held to be (juf&cient evidence by JLord Hard' 
nmcke, who fent for Salield^s reports into court, and held I Salt. 
3 10, for good law. 

On the other fide it was argued for the defendant Hawling^ 
that although the judgment by default againft Maddox might be 
confidered as an admi(Bon of affets by her in cafe an a£lion had 
been brought againft her upon that judgment, yet in the prefent 
af^ion againft her executor it (hall not be fo \ and there is no 
cafe in me books in point for the plaintiff. 

In Birdv. Culmer, Hoi, 178. and i RoL A^r, 929, B« ^. 3. 
the defendant pleaded plene adminifiravit, and afterwards reli^a 
verificiUione cognovit aBionem : and Richard/on prayed judgment 
de bonis propriis i but the court faid that the judgment only con- 
fefled the a£tion, not affets, and the plaint iff had judgment only 
de bonis tejlaieris* 

If a judgment by default be evidenceof a devq/lavity why does * 
not the plaintiff immediately thereiupon take out execution de bonis 
fropriis ? and yet this never was done. 

As to 6 Mod. 308. that is a refolution upon no cafe ftated ; 
and the cafe on a demurrer in Cro. Eliz, loa. differs very mach 
from the cafe at bar, and fo does Wharton v. Richard/on. 

If every judgment againft an adminiftrator ar executor by de- 
fault be evidence of affets, they muft be obliged to controvert every 
a£lion which fliall be brought againft them, which would be of 
great inconvenience, for whoever pleads plene adminiftravit does 
fo ^t the peril of cofts. 

Before xhtfat. 4 b^ $ JT. if M. c. 24. / 12. there wa« no 
adion againft an executor of an adminiftrator. 

S2 The . 
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TTic court aftet having taken time to cbnfider gave judgment. 
That if an executor or adminiftratbr fuffer$ judgment to go by 
default or cdnfcffion, and an a£lion be brought againft him on 
that judgment, fuggefting a ievdftavit^ he cannot plead pUne ad- 
tttiniftravitf for by the confeffionof the judgment, pr letting it 
gp by default, he has admitted aflets to the amount of the de- 
mand ; and it is the fame if the aflion on the judgment be againft 
the executor or adminiftrator of an executor or adminiltrator. 
Judgment for the plaiiitiflf. 

Ryall verfus Rolle. In Chancery, before Lord 
Hardwicke, aflifted by Lee, Chief Jullice B. R. 
Parker, Chief Baron of the Exchequer, and Bur- 
nett, one of the Judges of the C. B. 

Mortgtse of ^IXT'HO delltcred their opinions feriafim upon 
goods and VV nuary^zni unanimoufly gave judgment, 
tbef^u fraul '"O'^pgcs his goods and chattels aftd debts for a valuable confi- 
duientas deration, and the mortgagee permits the mortgagor -to keep 
•gainft ere- poflcflion, and to havc the ordering, felling, and difpofing thereof, 
^8*,* &c. ^^^^ R*^^* ^^^ mortgagor a falfe credit, is fraudulent againft cre- 
be not deli- ditors, and the mortgagor afterwards becoming bankrupt, the 
^cred 10 the affigtiecs Under the commiffion are entitled to have thefe goods, 
"ortgagcc. ^^^ £^y ^^ benefit of themfelves and the reft of the creditors 
feeking relief under the commiffion, and the mortgagee can only 
come in for his proportionate {bare under the commiflSon. 

The principal part of the cafe was this : That Horveft and Ste* 
•vens were partners in a brewhoufe at Kingjlonupon Thames; that 
Harveft for a valuabJe confideration mortgaged to Potter in truft 
for Stevens his {HarveJP^) moiety of the brewhoufe, coppers, 
coolers, backs, tunns, tubs, goods, and chattels^ and debts in 
the brewhoufe and trade; that from thenceforth afterwards Haf' 
veji and Stevens ftUl continued to caity on the trade togtther, 
Harveft appearing in every refpeft as much proprietor and owner 
as he was before he made the mortgage, having joint pofleffion 
of the brewery, and aded in every thing as he had before donei 
and fome time afterward became a bankrupt. 

The general queftion therefore was. Whether this mortgage' as 
to the perfonal eftate was not fraudulent as againft creditors 
within the ftatute of the 21 Jac. i. r, i^.feci. 1 1. ? which enafls, 
•« That if at any time thereafter any pcrfon or perfons (hall bc- 
*< come bankrupt, a&d at fuch time as they (hall become bank- 
•• rupt, fliall by the confent and pcrmiffion of the true owner 

« and 
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<' and proprietarjTt hav6 in th^ir poflcffion, order, and difpofitiony 
" any goods or chattels whereof they (hall be reputed ownersy 
'< and take upon them the fale, alteration, or difpofition. as 
« owners ; that in every fuch cafe the comnniilioners under the 
^* commiflion of bankrupt (hall hare power to fell and difpofe 
« of the fame for the benefit of the creditors who (hall feek relief 
^* by the faid commiiTion, as fully as any other part of the eftate 
^ of the bankrupt, and for the better payment of debts, and 
<< difcouraging men to become bankrupts/' 

It was argued at the bar, that there was a great difiercnce be- 
tween a pawn of goods and an hipothecation or mortgage thereof \ 
for that goods pawned mud be delivered to the pawnee^ who has 
no property in them, but they are only depobted as gages or 
pledges: but goods mortgaged need not be delivered. Jufiin. 
InfiiU lib. 4. ///. 6. fee. 7. To this it was anfwered and refolvcd 
by the whole court, that a mortgagee oi goods moveable^ and chofet 
in anion, is the true owner thereof, and that therefore the fame 
ought 10 be delivered to the mortgagee as much as they may, or 
poQibiy can be ; that is to fay, by delivering the goods themfelves 
fpecifically, or the key of the warehoufe wherein they are, with 
the pofleifion thereof*, and by delivering the muniments, books 
and writings, relating to the cbofes in uBion-^ and enabling the 
mortgagee to reduce the fame into pofleflion by a£iion or fuit. 
And as this has not been done in the prefent cafe, and Harveft 
ilill appeared to be the reputed owner of the moveable goods and 
chsfes in a^ion, th^ lyhole court adjudged the mortgage to be 
fraudulent as .aforcfaid^ s|nd I^ord ffardwicke depreed ac- 
cordingly. 

Rex v^ffus Phillips. B. R, 

A Rule was made by confent to try the validity of a by-law^ q^^^ ^|,^g^ 
-^ and that if the by-law (hould be found to be a good one, there is a 
then t!ie judgment upon the information (hould be er^tered for Jf*** ^1 ••^ 
the profecutor : if bad, then for the defetidant. It was found to ^ 
be a bad by«law *, and now it was moved that there might be no 
cods. But per iotam curiam^-^Th^ judgment muft be entered ac- 
cording to the rule, and cofts foUow of covirfe* 

Brewfter ver/us Capper. B. K. 

DEFENDANT pleaded a mtfnomer in abatement, which was whttftall 
after an imparlance^ thus : << At which day came Ham John be a fpcdal 
•« Cropper^ (the defendant's true name,) wKo is fued by the nime S^SlldSS 
^< oi John Capper, 8cc" to which the plaintiff demurred ; and mifoMiieria 
objected) ikm this plea being in abatemint^ ought to have been 

S 3 pleaded 
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pleaded of the fame tefm with the declaration, or after z /pedal 
imparlance^ and that this is after a geneml imparlance. But per 
curiam'^This imparlance by the true name isfpecial for this pur- 
pofe ; hut if he had faid venit pradifl* John Capper ^ it had been 
bad ; for that would have confeflcd that John Capper was the 
true name. Kelw. 93. b. Judgment for the defendant. 



V^qMq verfus CoXXingvj 006. B. R. 

Although ^OMMON rule upon the flierifF of Surry to bring into court 
takcf a'blii- ^'^^ ^^"ly °^ ^^^ defendant. Mr. Smythe the king's counfel 

bond on the' Jwovecf to difcharge this rule, alledging that the fheriff had taken 
itat. H. 6. a bail-bond, which he was obliged to do by thcjlat. Hen. 6. and 
hbp*u,'Li^d ^^^ permitted the defendant to go at large, and could not by hw 
the plaintiff take his body again and bring it into court. 

ihall not be 

«}ude<j. °°" -^^ C. J. — ^The (heriff muft either bring in the body or juftify 
good bail in court, for the plaintiff is not to be concluded by 
the adt of the Iheriff. 

Defjm/on J. — ^The flierifF takes the bail at his peril upon the 
Jlai, Hf 6. fo the court refufed to difcharge the rule. 



Harris verfus Evans. In Scacc. 

Leafeforonc JHER curiam — A leafe to hold to R, Harris from Michaelmas 
year, and fo JT f^^ Q^g year, and fo for two or three year^, or any further 
three years, t^rm of ycars, as the faid N- Evans and R, Harris fliall think 
♦$thcp?.ties fit and agree,* from and after the expiration of the faid term of 
ik*ii a^iec, Qj^g year, is a leafe for two years ; and after every fubfequent year 
begun, is not determinable till that be "ended, like 2 Salh 414* 



• Evans verfus Underwood. . B. R. 

What IS t A CTION upon a promiffbry note brought by Evans the In- 

negotiable xV dorfce agaiiift UmJerw&od the drawer.. The note fet out in 

^e ftat!^'& the declaration is, *♦ I promife to pay to George Pratt^ or order, 

4 Ai». p. 9. " eight pounds, upon the receipt of his the faid George Praifs 

<< wages due from his MajeAy's fhip the Suffblky it being in foil 

<^ for his wages, and prizei^money, and {hort allowanceNmoBey 

«* for the faid ihip." The indorfement by Pratt is fet QUt j aai 

it is avened that the defendant received the faid wages from the 

iaid i!bip» Upon non ajjfumpjit plea4e4 the jury gave a Verdld 

fpr 
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for the plaintiiF: and now it was moved in arreft of judgment 
that this note was not negotiable within thc^at. 4 to* 5 ^»n^ c. 9. 

Mr. Hume Campbell for the plaintiff, to (hew this was a nego- 
tiable note, cite(f feveral cafes, and principally relied upon 
Andrews v. FratikUn^ which was in Hilary term 3 Geo, i. in this 
court: cafe upon a promiflbry note to pay money within two 
months after the fliip called the Devofjjbire fliould be paid off; 
and the plaintiff declared upon the ftatute. It was there infifted 
that the note was not negotiable^ the promife to pay being upon a 
contingency which might never happen. Sed per curiam — The 
paying o^the (hip was morally certain; andthe note i^ within 
the ilarute, and negotiable* And in Colehan v. Cook^ Mich. 
15 Geo^ 2. in C. B* J^ Cooke on 2Jth of May 1732 made a pro- 
miffory npte, whereby he promifed to pay ton. Denhanh ojoxAcr^ 
150/. fix weeks after the death of hiis father J. Coohe efq..for value 
received, which was indorfed to Colehan. J. Cooke the father 
died April ti 17411 and the indorfee brought an a£lion, and had 
judgment in the Common Pleas, that the tiote was negotiable af- 
ter three* arguments, for there was no, contingency whereby the 
note might never become payable, and was only uncertain as to 
the time: and the judgment of the C. B. was affirmed upon a 
writ of error in B. R. Mich, term 18 Geo. 2.; and the court »Stra.t»i7. 
fa id that no certain precife form of words are neceffary to be 
ufed in a bill of exchange or note of hand, and, that *' I promife 
*^ to be accountable to A. or his order for joo/. valued received," 
woyld be a good negotiable promrffory note. 

On the other fide it was faid by Mr. Ford for the defendant, 
that the cafe of Andrews and Franklyn was never determined 5 
and that in the cafe of Colehan v. Cooke ^ the payment was certain / 

in 9]! events, for the father muft die fome tipe or other ; but it 
was uncertain whether the ftiip Suffolk would ever be paid off or 
not. 

• 

Lee C. J.— The cafe of Andreivs v. Franklyn is very like the iStn. 44. 
prefent. We will look into that cafe and fee whether it was de- 
termined. The court inclined to give judgment for the plaintiff> 
and after looking into the cafe cited, ^ii. fo, ut audivi. 



S4 
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Traverfe verfus Buckley and his Wife. In Chan* 
eery, before Lord Hardwicke, affifted by Sir John 
Strange, Matter of the RoUs^ 

If a bill be qpHIS is a bill exhibited ag^inft hujbaird and wife, who are 
iwlnft baron j^*"^ admiQiftrators in her right of the goods and efieds of 

sod feme, her former hufband, for an account of his perfonal eftate, isfe^ 

and flxeaione XJpon the 6th ofOBober loft both the defendants were ferved With 

procefs*of ^ a/f/i^««fl in France; the hufband continuing abroad^ the ^ife 

(Contempt, comes into Etiglandy and for want of an appearance is taken up 

and after- fcy proccfs of Contempt, which iflued ag^iuft them both : (he bc- 

hertpjear^ ing a prifoucr gave a bail-bond for her appearance, and appU«4 

ance, 9od for time to anfwer, which was refufed, unlefs (he wQuld enter 

prays time j^^y appearance with the regifter, which (he accordingly did, and 

^i h!>rt^her thereupon had time to anfwer fcparately without her hufband. 

Iiuibandythii 

isiesuiar. j^ ^^g moved pn her behalf, that it is irregular to take up a " 

feme covert upon an attachmfnt to compel her to appear, fepa* 
rately^ and fecondly, that her fubfequent appearance (ball not 
liinder her from taking advantage of the irregularity. 

Mr. Attorney-General for Mrs. Buclley-^K feme covert, ex- 
cept in very particular cafes, (where (he is feparately interefted,) 
cannot a£l either for herfelf or hufband : but where both are 
'■ parties, the hufband c^n appear for both \ her ads alone cannot 

zStGt him : and although fhe be executrix or adminiflratrix, (he 
can do no a£t without him ; becaufe if fhe could^ fhe might 
thereby make him fubjeft to a devajtavit, and (he could not be 
anfwerable for it. If an a£tion be a^ainft the wife only^ then fhe 
may appear, and the hufband may take advantage of it : but if 
they ht joined in the a£i:ion, the hufband is to do every zOi in the 
court of juftice where the adlion is. The hufband (hall have all 
her property during the coverture, and her anfwer in the prefent 
c^ufe without her hufband will be nugatory, for no decree can be 
made againft hereUone; and I therefore infift that this appearance 
l}y the wife alone is void in point of lav/, and the attachment againft 
her is irregular ; and therefore the taking the bail-bond was un- 
der a durefs much greater than a durefs iq a priyate cafe, as being 
' done under the fan£tipn of this court, 

idly^ It is objefled for thp plaintifFj that the j^iw^, by appearing 
and praying time to anfwer, has waived all advantage (he might 
have taken of the irregularity (if it be one). To this I anfwer, 
that her anfvtrer in t}iis cafe without her hufband will not (even) 
bind herfelf, much lefs can the co^rt make ;iny decree thereoi| 
(o bind her hufband^ 

. ^ 
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On the other fide, it was faid for the plaintiff; that the j^ik# 
€fvert having entered her appearance,- an(d prayed^ and had time 
to anfwer, the queftion now is, not how far the plaintiff can go 
on, or the court can proceed to a decree, but Whether this co^rt 
can difchargf her from thefe ads of her own ? 

This cpurt is often under great difficulties by reafon of the 
non-refidence of parties in the kingdom, and therefore it will take 
all reafonable and equitable methods of extending its procefs for 
relief of fuitors ; and this is the more requifiteto be dpne in thia 
icourt, where the parties to a fuit are frequently more numerous 
than in the law-courts, where they are feldom fo ; and it is every 
day's pra£lice in this court, to fuggeft in the bill that fome of the 
parties are bieyond fea, and you cannot coiinpel them to appear, 
and to proceed againft them and the rj/? upon tbat allegation. 
The cafes of BeU and Hyje, Eq. C^. Abr. 65. and Dubois r, 
/&/<, (}iew .that this court ought to extend ijts proceis as far 
as ppfllble to compel appearance. 

And of this opinion was the Lord Chancellqr and Mqfter of the 
Rolls, and held (be procefs of pontempt regular, and the appear* 
ance of the wife good, both at law and in this court : to prove 
which Lord Chancellor cited Styl. 475, Att Lee v. The Lady Bal^ 
tinglofm And I Salk. 114. Carpenter v. Fauftin^ (hews that an 
appearapfre entered for the wife without the hufband Is not void i 
and if (he alone be arrefted| (he (hall not be difcharged but upou 
common bail, and then new procefs (hall go againfl; the hufband 
with an idem dies giv; n to the wife ; fo is i Mod. 8. The Mqfter 
of the Rolls cited Nof'tuoodv* Steven/on, Pafch. 10 Geo. 2. where 
^he hufband refufed to appear for his wife. She was brought in, 
in cuflody by a habeas corpus, and moved to be delivered to John 
Doe and Richard Roe, which is tantamount to an appearance ; 
foii it was granted, and (he difcharged. This cafe proves that an 
j^ppearance for the wife alone is not void ^n law* 
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Anonymous. B. R. 

An agent s /t PPLICATION bcing made to a judge for an order to tax 
be"uxc°r ^lX, ^^ attorney's bill, he made an order for the taxation 
thereof upon the ufual undertaking to pay what (houid appear to 
be due thereupon. The pcrfon who obtained the order attended 
. the Mafter fevcral times, but the attorney whofe bill it was never 
attended ; and the Mafter refufed to tax the bill ex parti, be-* 
caufe it was a bill for agency. And now Mr. Law/on moved that 
the Mafter might tax it ese parte. But per curiam — It h aot 
within the z& of parliament : and the Maftier faid He never taxed 
a biil for agency in his life : fo the judge's order was held to b^ 
irregularly obtained. 

Lamii ver/us Sewell. B. R. 

A foreigner inHE plaintiff refides at Dunkirk, and is a merchant there. 
to"we^ccu** ^^' Benni moved he might give fecurity for cofts, or thatv 

rityforcwu" *^^ proceedings might ftay umil he did fo. Sed per curiam^^ 
This was refufed, becaufe it would afFe£l trade, and be excluding 
foreigners from obtaining juftice in our courts, and is never done 
but in anions qui tarn, ^c. And they cited Plumtree v* Mafon^ 
wherein this was refufed* 

Rex verfus Epifcopum Elicnfis. B.,R. 



Where it is "Q ULE to ihcw caufe why a mandamus (hould not go to the 
^h'^^'di Bijhop of Ehy commanding him to hear an appeal made to 

Tifitor of a h^"^ ^s vifitor oi Trinity college in Cambridge, by Dodlor Edward 

college, the Vernon, who has therein complained that he has been wrongfully 

court will deprived of his fenior fellowmip in the college, contrary to the 

mandamus*, ftatutcs thereof, made upon affidavits that the hijhop declined 

nor has it hearing the appeal until he could be {acis&ed that lie had a right 

Sn^^U to Tifit the college, 
whether a mandamus lies to a vifitor of a coU«sf» ^^ 

Upon 
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Upon (hewing caufe DoAor Vernon grounded the hijhop*^ right 
to vifit upon a body of ftatutes given to the college by Ed. 6. for 
the government thereof, wherein among other things the Ifi/bofi 
tfEfyy for the time being, is to be the vifitor of the collejprc; and 
Dodor Vetnon fwears in his affidavit that he believes thefe fta- 
tutes of Ed. 6. are the ftatutes which are binding upon the col- 
lege, and to a true copy of them taken out of a book in the hands 
of the hi/iopf whiok appears to be figned by the king ahd his * 

commiffioners, but has not the great feal t6 it. 

On the other fide, againft a mandamus, it ;ippeared to the 
court that thefe ftatutes of Ed, 6. have never been put in ure ; 
that the Mj^ops of Ely for 200 years laft paft have hot vifitcd this 
college ; that thefe ftatutes are no where inroiled ; that another 
body of ftatutes were given to the college by ^een Elm, in 
which thofe of Ed. 6. are not taken notice of, although contra- 
di£tory in many inftances ; the college annually on the i6ih of 
Dicember commemorate their founder and benefa^ors ; and 
among the reft the preacher from the pulpit only fays of Edyuard 
the 6ihy that he confirmed his father's grant ; but when he comes 
to ^een Elizabeth he fays, *^ fhe gave us the Jlatutes by nvhuh 
•* we are governed^ Beiides, all the members of the college 
take an oath that they will obferve and keep the ftatutes of ^ecn 
Elhabeths and the book of the ftatutes of Ed. 6. nor any copy 
of it, is to be found among the archives of the college, nor does 
it appear they were ever received biy the college, or that the biihop 
of Ely has ever ad;ed as vifitor. 

Lee C. J. — It appears from the t^avtts laid before the court 
that there has been an appeal to the Bif}.^ of Ely as vifitor ; that 
the bifh(^ has declined exefcifnig any vifitatorial power in ordeir 
to take the opinion of this court whether he has any right to 
exercife it, and the affidavits only go to btlief that the biiliop is 
vifitor: on the other fide it appears that thefe pretended ftatutes 
ol Edward 6. are found in the hands of thtbffhopy without the 
great feal, and not in the college, and that the bifiop never 
yifited the college, and this is to induce a belief that there arc 
no real ftatutes of Ed* 6. 

This is a controverted queftion, 'and it Is not at all clear to the 
court who is vifitor 5 and if we had feen and read all the ftatutes 
of this college, we have no authority to determine who is vifitor, 
that being the proper province of zjury» 

I (hall give no opinion whether a mandamus to a vifitor of a 
College be proper in any cafe whatever, it being a queftion which 
has never yet been determined; UJhef^% cafe, 5 Mod. 452. comes 
the neareft to the prefent cafe, wherein the then moft eminent 
counfel at the bar were concerned, Serjeant Wright^ (afterwards 

Lord 
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Lord Keeper,) Cooper and Pratty for the mandamus to a yifitor of 
Univerfity College in Oxfords and Northey^ Harcourt, and Sir 
'Parth. Shower againfl: it ;• and though the court was moved feve**' 
ral tinies> yet at laft they would do nothing in it. 

It is well known that this court cannot grant a mandamus to 
compel any perfon to exercife a jurifdi£lion which that perfon is 
|iot nK)ft clearly and certainly appointed to, and bound by bw to 
exercife ; and it Would be mod unjuft to grant a mandamus to the 
bijhop in this cafe, who feems to decline the right of being vifitor ; 
for if he r^allv has no jurifdiflion, he might be put to great trouble 
and expence by a prohibition. This is not like application to be 
gdipitted into corporations to try particular rightSi but is to com* 
mand a man to exercife a jurifdi£tion which he himfelf knows 
not whether he has any .right to it or not \ and no inftance can be' 
found where the court ever granted a mandamus to a perfen to 
exercife a jurifdidtion which it was doubtful whether he had 
power to exercife or not*, and therefore T am of opinion the rule 
pught to be difchargedp 

W^^'g^^]* ^d idem* 

Dfnnifon J.— This cafe is very difFerent from the cafes of 
fnayorsy &c.; for if it appears doubtful whether a man be duly 
f^leded mayor or not, ,the court will grant a .mandamys to try it, 
) Qiall give no qpinion whether a mandamus in any cafe ought to 
go to a viiitor of a college, but judge$ have alw&vs been difpofed 
liot to meddle with thefe private donsitionsi 

If we grant this m^ndamuji we mud fuppofe the UJbop is vifit« 
or when fuch a/uppofal may be^falfe^ for the hijbop does not 
tell us he is a vifitor; and if we (hould grant the writ, and the 
crown oe viiitor, m jght not the 4^torney^Qeneral come for a pro* 
bihitiony fo that (his court would be a£ting mod abfurdly by comr 
manding and prohibiting a man to exercife one and the fame 
jurifdidtion ; Why then does not the bijbop proceed to determine 
upoi) the appeal ? And if the crpwn has a right as vifitor, the 
Attorney-General may come for a prohibition^ aad the flatter ms^y 
be properly tried. 



Fofler J. ad idem. 



Rule difcharged, 
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Simmonds verfus Middleton and another, the Bail 
of Parmiaten B. R. 

THIS was an a&ion by original writ^ wherein the plaintiff Praatce. 
obtained judgment againft the principal, which was affirmed ^°J^'** ** 
upon a writ of error in the Houfe of Lords upon the 22d day of ^^qj^ '^^*. 
JPebruary 1748. 

Before the writ of error was brought, viz. on the 26th of 
Jlpril 1748, a capias ad fat'ufadendum wa^ left with the (beriffs 
of London in order to have a non eft inventus againft the defend* 
ant P^rmiff/^r returned thereupon, and to ground zfcire facias 
againft the bail. On the 27th of the fame April the writ of error 
was allowed, and notice thereof given the 30th, which depended 
in the Houfe of Lords until February 22, 1748, when the judg- 
ment was affirmed ; whereupon the plaintiff fued out a fecond 
ca. fa. zg2\nA Parminterf tefted the i^thol February 1748, re- 
turnable the firft return of Eqfier term 1 749. Parminter then 
filed a bill againft the plaintiff in the Exchequer, and thereupon 
obtained an injunAion, which was not diffolved until December 
laft, when the plaintiff fued out the fkxVt fcire facias againft the 
bail, tefted the laft day of laft Michaelmas term, and returnable 
the firft return of laft Hilary term, whereupon a nichil was; re- , 
turned, and thereupon the {ccondfcire facias againft the bail was 
fued out, tefted thcfrfi day of Hilary term laft, and returnable 
on the offave of tie Purification^ which was the 9th of February, 
and the defendants (the bail) not appearing, a nicbil was alfo re- 
turned upon that writ ; and upon the laft day of la/i term the bail 
came late at night, and obtained a rule for the plaintiff to (hew 
caufe why the ca^fa^ againft the bail and the proceedings on the 
/Hire facias (hould not be fet afide. 

And now upon (hewing caufe, the court held the firft ca.fa. 
fued out before the allowance of the writ of error was regular, 
although the (heriffs could not have arrefted i'ar/»//7/^r thereupon 
after notice of the writ of error ; and as it appears that the firft 
ca.fa. is now returned mn eft inventus y we will fuppofe it might 
be fo returned after the writ of error was fpenf, nothing appear- 
ing to the contrary \ and therefore it is regular. As to the fecond 
ca.fa.y we have no occafion to fay any thing upon that : here 
appears one ca. fa. regularly iffued, returned and filed, and that 
is fufiicient to ground thtfcire facias againft the bail, and there- 
fore the rule muft be difcharged, which was accordingly dif- 
charged upon the 26th of May 1 750 ; and the fame day execution 
was awarded againft the bail, although they furrendered Par- 
minter 
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winter in difcharge of themfelves upon the fame 26thoiMaf 
after the rifing of the court before a judge at his chambers. 

B^l muft And thereupon the bail came again to the court this terra, and 

tender the obtained a rule to fiiew caufe why the award of execution againft 
^uMtodic of ^^^^ fhould not be fet afide for irregularity, upon an affidavit 
the return of that the principal was rendered to prifon upon the very day 
fTr ^^^ viiercupon the former rule to quaih the fcire facias*s was dif- 
fe^^tc cu^ charged, and upon an affidawt that they had the defendant Par^ 
via, or they minter ready to be furrendered at the hall the laft day of laft 
aftww'*^'^^* /ft/flry term, in cafe the court had not then made the faid rule to 
even the ' Ihcw caufe wliy t\\c fcire facialis (bouM not be quaihed. Sed per 
lame day. curiant'^Thc bail are now £jced abfoiutely with the damages and 
coflsy for they ought to have rendered the defendant upon the 
'26ti of May^Jitting the courts and they, came too late to a judge's 
chambers after the court was rifen ; and in ftri£lnefs, as the pro- 
ceedings are regular, they were fixed upon the quarto die of the re- 
turn of the kcoiuX fcire facias y which was the laft day of laft term 
after the court nuas rifen ; and fo the rule to (hew caufe why the 
award of execution (hould not be fet afide was alfo difcharged. 

Thruftout, of the Demife of Small, verfus Denny 
and others. In C. B. 



JSaron feifed 
in fee of 
lands in A. 



pJECTMENToflandsin Swillandxn the county oiStiffoH: 
*-* upon the trial the following cafe was made forthe j«dgn»ent 
anlTfemc* ©f the court : That Henry Tampion being feifed in fee of certain 
felfcd in fee lands ill Somerfbam in the county of Suffolk^ and Mary Hammond, 
"cXltoxT ^^^"S ^^'f*^^ '" f^^ °/ \zr\d.s in Snvilland^ (being the lands in quef- 
mmiagc tion,) by indentures of leafe and releafe of the 23^ andl^h dayt 
fettle the of June 1727, in confideration of a marriage then (hcrtly aftcr- 
baronf^r^^^* wards to bc hid between the faid Henry and! Mary^ did tdeafe 
life, remain- and convey unto James Hailes and Samuel Dynes and their heirs 
dcr to the the lands in Swi(/and now in queftion, and the lands in Somer* 
«m!in^d«?o ^^'"» ^o ^l^c ^f^s fallowing; (that is to fay,) as to the lands in 
the children Swi/Iand, to the ufe of the faid Mary in fee, until the folemniza« 
of the mar. tion of the faid then intended marriage ; and as to the lands in 
tiulJs!&t ^otnerfham, to the ufe of the faid Henry in fee, until the folem- 
as theVcme nization of the faid marriagei and from and after the marriagCi 

£ball ap- 
point, and for want of fuch appointment, to the children equally and their heirs as tenants in com- 
inon« and for want of fuch iifue, to fuch petfons and ufes as the feme Aa I appoint, and for want of 
fuch appointment as to the lands in C. to the heirs of the feme ; and as to t'le lands in A. to the he rt 
of the baron. Baton dies leaving one fon only, the feme appoints the whole tohim by <her will ; but 
jf the fon dies v^iihoat idue, and u ider 21, ^e appoints the whole to Grangers ; he dies under age 
and without iHuc. This is either a good appointment, or if it be t^ot, is a good executory devife of 
th^ feme^s resulting ufe in the lands in C. and therefore quacunq. via data, the heirs on the part of 
che feme have ao utie Co the landi in C, But if the appoiotxneat be bad^ the heir ex parte the baroa 
has title. 

then 
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then as to all their lands both in Swiiland ^nd Somer/bam^ to the 
life of the faid Henry for his life, and after his deceafe to the ufe- 
of the faid Mary for life in bar of dower ; and after the deceafe 
of the furvivor of them, then to the ufe of fuch child and children 
on the body of the faid Mary by thfe faid Henry to be begotten, 
and for fuch e (late and e(tates> and fubjeft to fuch powers, pro- 
Tifoes, conditions, and limitations, as the (zid Mary^ notwithftand- 
ing her coverture, fliall by any writing under lier hand and feal, 
or by her laft will and teftamcnt in writing, aitcfted by three or 
more credible witnefles, limit, dire<St, and appoint the fame ; and 
for want' of fuch limitation, direftion, and appointment, to the 
ufe of all fuch children on the body of the faid Mary by the faid 
Henry to be begotten, and his, her, and their heirs, equally zA 
tenants in common ; and for want of fuch ifTue, to the ufe and 
behoof of fuch perfon and perfons, and for fach eilate and 
eftates, and under fuch provjfoes, conditions, and limitations, and 
in fuch fort, . tnanner, and form, as Ae faid Mary Hammond, 
during her faid coverture, or at any other time, and as well mar- 
ried as fole, (hall, in and by her lail will and teftament, or by 
any other writing or writings,.deed or deeds, under her hand and 
feal attefted by three or more credible witneffes, give, order, dif- 
pofe, declare, limit, or appoint the fame, or any part thereof 5 
and as the faid eftates fo to be appointed (if any fliall happen to 
be) (hall rtfy6{kivt]j ehd and determine, and for want of fuch 
gift and appointment, then as for and concerning the premifcs in 
Swillandy (now only in queftion,) with the appurtenances, or fo 
much.whcteof no lueh difpofition (hall be made, to the ufe of 
the right heirs of the faid Mary idt ever; and as for and con- 
cerning the lands in Somerjbam^ or fo much thereof, whereof no 
fuch gift or difpoiition (hall be made, to the ufe of the right heirs 
of the faid Henry Tampion for ever. That the faid marriage 
foon afterwards was had, and Henry Tampion thereupon entered 
into all the lands, and was feifed under the fettlement, and died 
in 1729, feifed of the lands both in Somer/ham znd 'Swi/iand^ ^ 
leaving the faid Mary his wife and one only child by her, 
Henry. 

That Mary the widow, upon the death of her hufband^ entered 
into all thd lands both In Somerjbam and ^nmlland^ and was feifed 
thereof under the faid fettlement; and being fo feifed, by her 
will of the i^th of November 1733, properly attefted, gave and 
devifed unto Henry Tampion her fon, and his heirs for ever, all 
the lands in Snuilland and Somer/bam; but in cafe her faid fon 
Ihould die before his age of 21 years, and without iffue, then (he 
gave the faid lands in Swiliand to her brother Jofeph Clarke^ aild 
Ann ProBor her (ifter, the wife of Boycott ProBor^ and to their 
heirs for ever, as tenants in common ; and upon the like contin- 
Igency (he gave the lands in Somerjbam uiito Shearcroft and Hailes, 
and their heirs, as tenants in common. ' 

, ^ That 
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That the hid Mary having fo made her will died feifed of aH 
the lands in Swilland and Somerjbam in 1 733, leaving her ion and 
only child Henry an infant. 

That Henry the fon upon the death of hid mother entered intc^ 
all the lands in S*ivllland and Somerjham^ and was feifed thereof 
as the law requires; and afterwards in the year 1738 died feifed 
thereof, under age and without iflUe. 

That Small the leflbr of the plaintiff is heir at law to Mary 
the mother of Henry the/on^ and heir to Henry the fon on the. 
part of his mother, and the defendants claim title and are in pof- 
feffion of the lands in Swilland now in queftion under the wUl of 
Mary, 

After fevcral arguments at the bari the court gave judgment 
for the defendants, and were all clear of opinion that whoever 
had title to the lands in Swilland, the heir of Henry the fon e» 
parte materna had none. 

Many objedions were taken to this appointment to Clarke and 
ProElor upon the contingency of Henry the fon's dying without 
iffue and' under age, as not being warranted by the power under 
the fettlemert ; but the whole court agreed^ that if it could not 
operate as an execution of the power under the fettlement, yet it 
was good as an executory devife to pafs all the mother's intereft» 
and therefore they faid if the leflbr of the plaintiff claimed by 
dcfcent as heir tt) the mother Mary^ (he had dcvifed her eftate 
away, (if (he had any,} and if the limitations to Henry and his 
heirs took place under the fettlement for want of appointment,' 
Henry the (on, in that cafe, would take a fee by purchafe, and 
then his heirs on the part of his father would have title, fo that 
it was impoflible that the leiTor of the plaintiff as heir on the part 
of the morber could have any title. 

But although the court held this to be a clear cafe againft th^ 
plaintiff, and that the defendants being in poffefhon entitled them 
to have judgment, yet they doubted how far their title could be 
maintained if they had been plaintiffs in this ejef^ment, or if the 
qutftion had now been between jthexn and the heir on the part 
.^ of the father. 

This doubt arofe upon the limitation in the fettlement after 
the wife's eftate for life, " To the ufe of fuch child and children 
«< on the body of the faid Mary by the faid Henry to be begotten, 
*< and for fuch edates, l^Cy as (he (hould appoint V' and upon 
the argument for the plaintiff it was contended^ that as there 
was iffue of the marriage, the conditional appointment over to 
(Irangers was not made in (IriA purfuance of the power, and was 
dieref ore a void execution thereof} that all powers are to be 

.9 ftriaiy 
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ftriSly pUrfttcd : and Ac only power given to the mother In this 
caife was, to diftfibatc the cftate among the ebildren, if theri 
thotlW happen to be more' than ond, in fnch proportions arfflic 
thought proper; that flic might give an cftate to 6nfc for life, ti. 
another tn tail, and to a third in fee 5 bnt that flie Was obliged ti . 
depart With the ^uhoWfee-ftrnpU amohg them; anrf if tti^rc ^tH 
only one, (which Was the caley) that Sie.maft give the whole t6 
that one, and had not power .to limit a partial fee as (h& baa 
done. This was compared to a cafe which frequently h'appei^j 
in cpurts of equftyi where a funi bf money intended as a proyi^. 
fion fcr y6ungct children is Itft.to the diftributlpn of a father ol . 
mother, to be proportioned as thiej? tliink proper;, ill whicft iafe;. 
It was rnfifted, that when there is* only cmecRili, that ^fiif^ 
would in cquitT be entitled* ta the wfiolq* .' " . 

It was further infifted, that the- ma^irfefll intcntioft 6t this fef tlei 
mcnt appeared to be, that the di^drcn'of the marriage ihould at 
all events be provided for affer the. rfeaA of. the pio^er ; and . 
that this intention wbuld he cntir^j/ dfefeated if tlie ^mother 
Aould be cbnftrued tahavc had a^ttowerYp apjpolnt\to*an p^ 
cliild a Icfe effate thaii an abfoJttteiec-rimpIej iPof tfe might fhei|^ 
have given Hiri an cftate for years, or for a day 6Ai/, and (q/ . . 
leave him totally unprovided for. To this it was anfwer^d| that 
if there were mpre. children. than one^ it.wa&,9gree4 thatJthe. 
mother m^l appoint to which'*flic pfcafdd tSe ^hole fcd-firf^^ 
in ^ich cafe flid wouM* leave the re^ft without >nv prbvifi'ori.aC 
aH ; and therefore it could hot be the mt^ntian of the'fettlejmenc. 
that all the ehiWren ftfould be provided for itf ^11 evjbiits : thatli^- , 
this cafe. However,, the mother had made a l|[i;^cient proviiioii 
for the child ; for Henry the fon was, by the dl^vife, to take thi 
whole fec-ffmple'abfalutcly, unlefs he died willibut iffuc and'.uni 
deraz. • ". '.,- / .'. J , '/ .. ^ 

It wasfuhhcr conten^fcd for the plaihtiff,* ih%yVt the ppweif 
was riot properly purfbed, Hfnvy, th6 fbn.in thi^ ciaife could po{ 
take an cilate'ih fee by the liert iimitatiop, for want* of fuch aii ^ 
appointment; which is, " to the ufe of all (uch children on th^ 
*V body of the tAAMara by the laid Henry ioht begotten,, and. 
«* his, her, and their Heirs, equally, as tenants iti .common : and 
« for want of fucfh iffiie, (sfc, /* for that the words in.the fettle- 
ment, ^^ fir want tffuchtffuei* rcftrained the cftate to the chilr 
dreti and their iflue, svnd ' made it an cftate-tail ; that therefore^ as 
Henry the fen. died without iffue, the plaintiflF h^d title as right , . . ., 
heir of Mary; for that this was not a' good wift, fo pafs- any i^f ■\ 
ture intereft by way of executory devife. 

But as to thefb two points it was refolved Iff' thb '^oiiYt ; iftt 
That this was a good executory devife, as it depended upon a 
contingency to arife within the compafs of a Hfe then in being ; 
and 2///^, That the meaning of the words " for want of fuch 

Vox.. L . T " iffue'* 
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^ iflue" in thp fettlementK was only that the limitation tcr the 
• thil<ir<:n and their heirs could only take place for want of the 

ivife's appointment under the firft power, and that the next 
power given to the wife could only take place for nvaniofiffue of 
the marriage : vn^. Burnett J. declared that thefe words did not 
create an cftatc-tail, but only made the wifeV*fccbnd power of 
appointing depend upon a contingency with a double afpcd. 

No opinion was given upon the queftion as to the validity of 
this appomtment, as that could no way affedi the prefent plaintiff^ 
but could only be a queftion between the heir of the part of the 
father and the devifees ; for if the po*wer was fo far illegally fur« 
fued as to let in the nei^t lim\^tion,to.the children and their heirs 
for want of an appointment^ then the heir en parte- paterni would 
have title *, but if it was fo far well executed as to prevent the fub- 
iequent limitation from taking place, the reftiainder of the cftate 
would either go over with the laft limitation of the fee to Marj^ 
6r what is not fettled in the releafe would be vefted io her by 
way of refulting ufe aa to the lands in queftion : i|C either of . 
ixrhich cafes, the title would be in the devifees. The court gave 

I^udgment for the defendants, and ordered the pojlea to be de« 
ivered to them> and that the plaintiff ihould pay tbeai cofts of a 
ponfuit. 

N* H. Jethi Tamion the eldeft brother of Henrf Tampion the 

fsither, uncle to Henry the fon* and heir at law to them both, 

brought an ejeAment in C, S. for all the lands both in Somer- 

Jham and SwiUand^ which was tried at the Lint aifizcs at Burj 

in 1 743 f and by the confent of the parties a cafe was noade upon 

the very fame iettlement and wilt for the opinion of Mr. Juilice 

Burnett y Before whom the cafe lyas argued at his chambers ; and 

he was of opinion as to the lands in Sonurfitantf which .moved 

from Henry Tampion the father, and whereof Mary could have 

no .refulting ufe, t)^ (he had no power to difpofe thereof, and 

determined that John Tampion^ the heir both of Henry the father 

and the^n,. flipuTd recover the lands, in Somerjbam : but 9S to the 

lands in Swilland^ he was of opinion, that if it was a doubt whe- 

* ther her appointment over was good or not, yet that as they 

. moved from her, fte had a refulting ufe therein upon the death 

of Henry the fon ^MtfaMliflUe and under age, which (he bad 

power to difpofe of; and as to AfOife Jands, eave his opinion for 

the devifees, that they took them by 'way ot executory dcvifc of 

her refulting intereft : but notwithftandtllg this opinion of a fingle 

Stt^ta judge, John Tampion has fince brought another cjeament in 

ti^tin^, ^^^ ^^^ '^"^^ in SwillanJ, which was tried at Buryfummer 

?tf. Roc ^l^l^^t 1746, when a cafe was made as above for the opinion of 
»iiia- the couit of & ie. 
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Ncal, of the Dcmife of the Duke of Athol, verfus 
Wilding & al. B- R. 

|N eje&menty after a^fpeclal verdid and three folemn argu* Tenaatin 
*' mcnts, it was adjudged by the whole court, jthat where tenant '^ft^/Ju 
in tail male, the reveifion in the crown, [anno^ Htiu 9.) before crowo, die 
the^of. 34 (5* 35 Hen. 8. fufiered a common recovery with fingle (««erfioo 2a 
voucher, the recoveror thereby gained a bafefee^ which will be ^J^]J^ 
dett!rminable whenever there mall be a failure of ifTue male \ that 



common fc* 



this hafefee is defcendible and alienable ; that the fflue in tail are ^oTery bc« 

thereby completely barred ; and the ancient revcrfion is ftill in the ^H?g. hs 

crown, which may come into poflef&on, and take place, when- |aint*i ka« 

ever there fliall be a failure of iffuc. • fee,<iefcciid- 

iUcaaiaU- 
citable fo long at there Is ilfae la Uil, and the rererfion Is ftilL In the crown. Bin. Tail 41* do. 
Car. 430. Plowd. 55S* a* dit. per Ma^wood. x Leon. 85. at to remitter. 

• The lands in queftibn were part of the lands which Htfi. 7, 
granted to Sir Thomas Stanley in tail male, whereof Thomas his 
gtandfon Earl of Derby fufiered the common recovery, 5 Hat. 8. 
and thereby gained a hafefety which defcended to Charles Earl of 
Derby f who {zitctjat. 4 Jac. i* touching the eftates and con-» 
troverfy in the Derby family) levied a fine of the lands in quef* ^ 
tioQ, under which the dcfen4am9 claim as purclufers of the ba^e 
fee. 

The cottrt refolved that the^at* 4 Joe. ena£led with the con- 
fent of the parties therein mentioned^ made no alteration in the 
bafefee^ which was then in exiftence; that the crofwn or par«- 
liam^nt ffaye nothing thereby, but only by confent of the family 
new modelled the ba/efee, which is defcendible and alienable fo 
long as there are hehrs male of the family* 

The leflbrs of the plaintiff claim under a family-fcttlement con« 
firmed by parliament by the faid private Jiat 4 Jac. i« ; and it 
was contended, that by that ftatute thefe lands in Brotberton in 
Lanca/kire were made unalienable by the ^ue in tail ; that in . 
cafe of a deed it was admitted it would have been otherwife x 
but the court refolved thf contrary as afore is faid. 

Itwa8obje£ied,that the verdiA found the fine was levied^ /^m« yi fine it 
pore Car. 2. before the king's juftices in the court at Lancafien ^und byn 
but it is not found who thofe juftices were, whether they wcte J^^erfed^St- 
fuch juftices as had power u> take the fine.. But fer\ curiam*^ fore the j«C- 

; ' - ttceofths 

coon of the cosnt; palathie of Lancafteri the court will fiffi^flM tfacj Vrcrt jafticet who had fsmi 
. tt tdte thf fine. 

Ta Wc 
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Wc will prcfumc them to be ,fuch juftices as had power by Ra- 
tute to take fines in the c$unty palatine^ as the contrary does not 
apoean 

The recovery here in 5 H&n. SL makes the difFcrcnce between 
this cafe znd Murray v. Eyten^ T. Raym. 338. Sir T. Jones 237. 
Si C, : there was no.'pccovery ; dnly a fine by tenant ift tail» 
with rewrflon in the crowa, aft^r JiaU 34 Hm* 8v Judgment 
for tb^ defexKlants. 
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Beck> on the Demife of H^wkinSy vArfiks W^ib* 

B.R. 

EJECTMENT, vcrdi<a for the plaintiff fubjeft jto die opinion 
of the court upon this fhort cats : Thomas Qrunif being 
ferfed in fee«taU of the lands in que(lion» made a mortgage thereof 
to the defendant for a term of 500 years^ without haTUig.fufierje(l 
a recovery, and afterwards became a bankrupt* and died before 
the bringing this ejefiment. The leflpr of the plaintiff is theaf* 
fignee under the commiflioa of bankrupt, and clain[is.tit]$:.un(li;r 
Xhtjlat. ^i Jac. I. c. 19. fee. 12. whiclr enads, «* That the 
<< eommiffioners of bankrupt (hall Jiave power, by deed inrdled, 
<< to grant and fell all manors, lands, tenements, or heredita- 
<< nfents whereolf any bankrupt is or &all' be feifcd of any eftate 
^ tail in poffeifion,. revedSon, or remainder^ for the benefit of the 
.« ere4itors of fuch bankrupt. And that fuch glimta and fai«s 
** (hall be good an law againfb fuch bokrbpt8».t£e: iffoesiol thcir 
<< bodies, and agaihft eveW perfon claiming any eftate, right, 
^ ti^le, or intereff^ under fuch bankrupts, ai^'agaiilft every per- 
<f fon whatever whom fuch bankrupts* by common recovery ^^ 
^t otherwife, might.cut off or bar from aay. remainder* revcrfioQi 
<<.icnt, pro^c, title, or poffibility,.intaor 01u.pta87.Qf thfi&i^^ 
** noanors. huids. tenements* or hereditanxents/' 

. • Thii 



Tills cafe w^iii twice argueH lit .the bar, and two qiieftions 
^rcremade ^ 1^, Whether^ if iThpmas Qrundy had.fufFered a xc- 
corerjr, it would not have let in this mortgage for job years ? ^ 

,9^!Ik Whether the ftatute does not pperatc as a. common re* 
coveryto all intent's and purpofes? ' 

As to the 'fird queftion it wa« refolved by the court clearly, Butifhehai 

that if tenant in tail makes a leafe jDr -mottgage tor years, or f*»ff"tt*»«t'^ 

charges the land with any other incumbratices, and afterwards w^i^hU* ' 

fti^Ts a'tiohiilion recovery, that (hall let in all the iacumbrabc^^ -, let vaiht * 

:{**«: fti(C deafen is, that whatever a<El blrtds the tenant in tailhinA- J^'^^^^, 

ftflf*, ftiall bind the recoverors, or the perfoi» or perfons to-JWhnCe ^umirjueair 
iMfe ih^ recovery is fuflfered ; for he who recov^reth cafinot fay 
Aj<1 %e againft- v^^m he recovered had but m eijtate In tail. 
P^p. 5f ^* And the ebart fatd this is the law beyond all dotibt. 

As to the id quefllon, they held that the ftatiite of ar Jac. t, 
c, f 9- / 12. was made for the benefit of creditors who had no 
fpecific lien upon ^he lands of a bankrupt, and not for atiy parti«* 
cular creditors who relied upon the title they accepted of 5 that 
cetiunt in tail without tiiffcring.a rec^vefy could oiily afied: the 
eftate for fab life, and he being now dead, the mortgagee's titl4 
is 9t afi ehd, ai^d this ftatute never intended to p^t the prior in* 
d^imbrancers on an edatentail in a better cafe than they Would 
ath^wife hajre h'een if the fta^te had .never beert tnade* It 
W0ulfl be Tery ftran^ to faj that this ftatute, which. was ffipft 
plainly ma-le for the general benefit of all the creditors, (hdiild 
hav^ an eifefib whiieh is cjuite cootradifiory thereto; Ws. to make 
good a dcfe£|ive title to a particular creditor ; it is im.poflible the 
)ieglifatttre coald ever intend any fuch t^iog ; fo, without faying • t 

any more, though tlus be a neiv cafe, yet. we are alj clcay (rf 
Offinion tWt jadgmcat muft be for the pl^intiif* -» ,- - 

Giinn verfus Ma<*kheary, J&. ll, 

^JpE pk^ntiff levied a plaint in an afltion of debt in one of Piuntifl^de* 
*■■• the courts of the city of London iot goods fold, boatd and *^!''** ''" *|?« 
ncceffaries, made an afBdavit that 30/. was owing to him fromi acbt^T*" 
the (kf^ndatrt^ ^nd held him to bail, and declared Jn the cityl conceflit 
coirt in i*ebt upon a concejit fohere according to Ac cttftom of [^'^'*'*' ^^* 

" : ■• » habeas cor^ 

' The aSibn beinj^ removed iti to this court hy baieai rvKpuj^ this ^^^Jl^ 
defendant puts^ in bail ab6vc> and the plaintiff deckree Jberf! t/r incaJ^'jcr 
ko%}a in an a3ion xij^om the cafe upon feveral poromifeSi iprolioed^ he (hail not ~ 
to ftiial jw<%njent, and to Tijcirejkcias againft, the hailj 4tld;«piW foJ*|J*j' \'^'* 
UU objecled on behalf of the bail by Mr, Hume Camj^M/, that f^^ ^auft 

T 3 the of aaion. 
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the original plaint belaw being in an a£iion of Mt^ and the 
plaintiff having declared here in ^^, has thereby loft bis haul. 
Sedper curiam-^Thh is the very fame caufe of adion^ and if the 
plaintiff had*declarcd here in debt upon a concejftt folvere^ the de- 
fendant might have waged his law, which he could not have done 
fn the city court \ and we are all of opinion the bail ate Uable« 

.. Chefter w/y&j Upfdale. B.R. 

Q^ Whether ^|-^HE defendant being arretted for a debt at the plaintiff's 

kS^to » f^^^* moved the court to be difcharged out of cuftody upon 

pec; be dH: common bail upon his own affidavit only, wherein he fwears Uiat , 

vUe««a Irom he entered into the fervice of Lord Willougbhy de Brooke in June 

""^ ' laft, as his game^heeper of his manors in Somerfetfiire^ and has 

ever fince continued, and now is in his )ord(hip's fervice, and that 

by order of his lordfhip he had been attending him in feveral 

i^OMtiiXt^ \n Englandt aild is charged with bufinefs he has to be 

done for his lordfliip, which he fwears he cannot execute becaufc 

he is detained by the arreft. 

Per f //riflw— Before thejlat. 1 2 £5* 1 3 JT. 3. r. 3. the way was 
for perfoQS entitled to privilege of parliament to fue for fuch 
Wiit} and in Pi/?s cafe, Comyns 444. although the judges were 
of opinion that he was entitled to privilege! of parliament, atid 
difcharged him upon motion, yet Lord Hardnviche C. J. then 
expreffed himfelf to this effefi : « Idefire it maybe underftood, 
vide Cla- <c that we do not determine that the court is bound, in every in- 
Wft^RcbeU. ** ftance of this kind that may hereafter happen, to difcharge per- 
lib. 4* ' ^* fons (who may claim privilege) upon motion, \idthout a writ 
^3jj7- «« of privilege, but we hold it difcretionary in the court either 
^^ '' <* to proceed by this method, or by. writ, as the nature and par- 
** ticular circiimdances pf the caie ihall appear to induce the 
<< legal difcretion of the court.'' And this brings us to confider 
whether in the prefcnt cafe there is fu$cient evidence laid be- 
fore the. court to induce us to grant this motion ( and we all 
think there is not ; for if the defendant is really and truly in the 
fervice of Lord Willoughby de Brooke, and is neceAarily employed 
about his eftates and manors, there ought to be an qfid^wt laid 
before us wkatf and where thofe eftates are, and that his lordfliip 
is in poffeffion of fuch eftate or manor, and that the defendant 
is game-keeper in fuch manor. We give no opinion whether this 
defendant is entitled to privilege of parliament or not; but by an 
order of the Houfe of Peera of the 28th of June 17151 which 
feems to be a declaration of their privileges, we conceive that tiai 
order does not extend to privilege alt^ their menial fervants from 
^rrefts, but only fuch as are neceffarily and properly employed 
»bout their eftates^ and »bout their perfgns; that thct^oie as 

tbil 



4t«edit. 
1 1 705' 



Trinity Term, 24,Geo. II, 1750. 279 

this is the fcnfe of the Lords themfelves of their own privileges, 
we ought to have proof laid before us that this defendant is ne« 
ceflarily and properly employed about the eflate of Lord fFil» 
toughhy: and therefore the rule to (hew caufe why common bail 
(hottid not be accepted muft be difcharged, /f. B. Lord WiU 
hugbbj de Bfwke fat in court while this itiotion W;t8 made and dc# 
bated, with its bat on^ upon the bench next to the junior judge* 
and after the motion was over, ftood up with his hat ilill on, and . 
fpoke fomething to the court which I could not hear \ but I heard 
Lord Chief Juftice Lee tell him (with fome warmth) that he did 
not behave with proper decency to the court ; whereupon Lord 
jnihugbbj de Brooh begged pardon of the court| and pulled Qff 
U% hat, 

« 

RolUa verfus Mills. B. R. 

ACTION upon a foreign bill of exchange \ and in order to BiSL 
hold the defendant to fpccial bail, one Peter T. of London^ ^^m^ 
merchant, tnaketh oath, that the defendant Mills is indebted to (^ ^ ^^ 
the plaintiff iE^/Z/ii in. a cettain balhble fum of money by virtue AiflcicMts 
of a bill of exchange itidorfed by the payee to the plaintiflT, as ^** *£!** 
appears by the faid bill and indorfement, and that Jlfi//> the de- ^^siU 
fendant accepted the bill, but had refufed payment $ that the bill/ 
Mra$ prot^fted, and though the affidavit was pofitive that the de- 
fendant had accepted the bitl, yet the court on hearing counfel 
on both fides ordered commqn bail, becaufe the affidavit only 
fwtars that the defendant is indebted, as a^ars by the faid 
bHU ^c. Afid the cafe qf Mansfield v. Fergufon^ Micb. 16 6^. 2. 
B, Rf wa9 exa&ly like to this; and in Nil. 19 Gee. 2» a third AMttM. 
perfon fwpre that defendant was indebted to plaintiff in 800 /., *^ 
as appeared by an account dated under the defendant's oKm hand* 
Mr, Hentei^ moyed that common hail might be accepted, wUcli 
was ordered s|ccordingly on hearing the other (ide$ and the Court 
faid that fuch affidavit is inAifficient, when it fays, f^ ^ apfiearf 
<( by fuch a not^i bill, or bond^ bTc" \ and this balance of account 
may have been difqharged for wf thing thi$ third perlbn knowti» 
Fide 2 Stf^a. 1276, 
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Taylor verfus Bird. B. R. 

Aman' bindi 'TN EBT on a bond. Defendant craves oyer, and fets forth the 
^^"j ^jIIj^^ ^. . J^ which, wa$,^" .That wh^r^as a nianiagc i$ 

hisjj;^^^! "^fh6rtly to*l>e had between Samuel Bird jind Mary Taylor: 
aco^. Ji^ . .<r Now the' condition of this obligation is fuch, that if thq fj^d 

«'W^ for her awn penent, or if the iai<t Mary |hs^ll qie before the 

cidftflLjnrj • **' faJd Sawuily lie (hall leave unto the child or children of the 
lMd*indto *^' f^}^^.M^ry jpintly 200/., then this obligation to be void"- 
the other Which,b^ing rea^ and heardj, the defendant ^qes, on aad plead.Sf 
three 50 1, t5at tiie h\6.Mary is^deadj^ and left four children, and that Samuel 
a^SliiU -^'V^^y ^^8 will gave to the eldeft fon an eftate in land of more 
not a per- than the valvie'oi joY.j and to the other three children co A a- 
fwrmance of'piecCj ^rf be paid to' then(\ as they (hould attain their refpe^ivQ 
tion*^"*^*" • ^8^5 pftwgrifjf-one/ TofVis the plaiptifF d^^nurs. 

* ' Per cari^ifn — 1?he plea 15 bad, for the giving the three children 
the feveVaJ legacies q}^^U a-piece, to be paid at t>^cnty-one, and 
the landej ^ftate tathe eldeft child,' is not a ^erfornb;>nce of the 
condition i an4 ther^ is agre?it difftjrerice between leaving the 
t;hildren 200 // jointly, and giving them fcveral legacies at 
twenty-one ; iin^ it was intended that there (hould be a benefit of 
furvivorfhip, atid the land- cannot furvive ; tefides, there is no 
prcfent proviCon for the children, which was plainly intended 
to be made by the bond> therefore there muft be judgment for the 
. ' plaintiff. 
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The Innholder^s Cafe, B. R. 

ACTION x)f debt upon a ^^iaw, " That every innholdcr ie- Debt on* 
<Ving entered as a brother of the company, (hall pay ^^^-^Jq^^I^ 
*\ flulUngs a year quarterly, (to be applied to particular purpofes 2 s. per ana. 
" for the benefit of the company,} under the penalty 9f fire (hil- quarterly ; 
*''iings per annum:' The breach afligned is, that the defehdant ^d^'^^ttf- 
haa fo|r four years next be^e the ift of Sepu$nher 174^, been en- lign tfaedayt 
tfred a brother of the company, but has neglected to pay the of quarterly , 
two fiiiilings pit annum quarterly for the faid four yfsars, per quod W'aa*'* 
aSio accrcuU* Obje£ted in arreft of judgment after a verdiclj 
that no particular days are aiBgned for the quarterly payments to 
be made: but per toiam ^srium'^The declaration is very weH.^ 
aqd Denmfon J, faid^, ix, would have been good even on a demurrer. 
P^/ka deliyeied to the plaintiQy 

.. >> Dale verfus Hall. B. R« ^ >. ^ ^ ^ 

A CTION^ upda the cafe againft a fliipmaflw or kcelman who a hoymw ^ ^ "^^/^ ^ 
•** carries goods for hire from port to port. The plaintiff does ^ho under, 
not declare 9gainft him as a common carrier upon the cuftom of If'tlo^i^^' 
the re^m, but the declaration is, that the defendant, at the fpe- muft deliver 
cial iaftance of the plaintiff, undertook to carry certain goods, -^^^^ ^»f^*^ 
c^flftiog of- knives and other hardware, fafe from fuch a port to elccpt^ll' 
faqb a p0rti aind that in confideration thereof the plaintiff nnder- maged by 
took and prQa)if(:4 to* pay him fo much money; that the goods *i;«a^ of 
were delivered to the defendant on board his keel, and that the the king'« ^ 
goods were kept fo negligently by bii>i that they were fp^iled, to enemies, 
the plaintiff's damage. That upon the general iffue nonaffumpftt '^aik. iS. 
thi$ cjiufe'cairte on to be tried b^fote Juftice BUtnetU and the 238?^'^* 
pttf^tiflf pf dyed the goods were all tn good order and clean when 
they wet & delivered on boatd^ and that they were damaged by 
water and rufted to the amount of 24/. TbU vfas all the plainr^ ' 

tiff 's evidence. 

For the defendant it was infifted at the trial, that as the plain** 
tiff had proved ho particular negligence in the defendant, that he 
might be permitt^ to give in evidence that he had taken all 
poffible care of the goods ; that the rats made a leak in the keel 
or hpy^ wherieby the goods were iyXaeA by the water coming in ; 
that they pumped and did all they could to prevent the good$ 
h^iog damaged^ which evidence the judge permitted to be gives, 
^nd thereupon left it to the jttry> who found a verdict for the de« 
fondanf. 

It . 
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^ It was now moved for a new trial by Mr. Clayton and Mr. 

JPord for the plaintiff, who infifted that the evidence given for the 
4efendant ought not to have been received. 

Fofter J. reported that Burnett J. was doubtful whether the 
evidence given by the defendant was admiflible or not, and fub« 
mits that to the court ; but if it was admiflible, he is very well 
fatisfied with the verdift. 

Sir Thomas Booth and Serjeant Booth for the defendant, infifted 
that this declaration not being upon the cuftom of the realm, but 
upon a particular contra^, and that the breach afligned being, 
that by the negligence of the defendant the goods were fpoiled, 
that thttthxt^negii^ence is the very gift of this a&ion, and the 
defendant has proved there was no negligence ; indeed if the de* 
daration had been, that the defendant promifed to keep fafely 
the goods as well as to carry them fafely, he muft have kept Acm 
(Rifely at all events, 

I^ee C. J.^^*This is a nice difl;in£{{on indeed. I am of opblon 
that the evidence given for the defendant was not admi£^b!e« 
The declaration is, that the defendant undertook for Kre to carry 
find deliver the goods fafe ; and the breach afligned is, that the^p 
were damaged by negligence : this is no more than what the law 
fays ;' every thing Is a negligence in a carrier or hoyman that the 
law does notexcufe, and he is anfwerable for goods the inftani 
he receives them into his cuftody, and in all events, except they 
happeiv to be damaged by the aSl ofGod^ or the king's enemies 4 an4 
a promife to carry fafely^ is a prpmife %o k^p fafelj^. 

Wright J. of th^ fame opinion, 

Denni/onJ.^^Tht law is very clear in this cafe for the plain- 
tifl^; the declaration upon the cuftom of the realm is the fame in 
effect lyith the prcfent declaration ; in the old forms it is, th^t 
the defendanty^^^iV, Ice. which fliews that ife is e9c e^traSu; 
in the prefent cafe the promife to carry fafely need not be proved; 
the law raifes it ; the breach is very right that he did not deliver 
them fafely, but fo negligently kept them that they were fpoiied, 

Fofter of the fame opinion } and a new trial was, granted. 

Note: Goffv. CHnhard^ tried at the fittings in Londitn after laft 
Hilary term, before Lee C. J., was an^diion againft a maftcr of a 
Ihip, who undertook to carry goods from London to Amjkrdami 
the breach afligned was, that a puncheon of rum was ttaved and 
loft to the plaintifi^'s damage ; this was proved to be done bj the - 
defendant's fervants in letting it 4pwQ into ^t hold of tbe inip > 

nod 
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and though the defendant proved it was endeaTOured to be let, •Lordcfucf 
down into the hold with all poflible care, yet by accident it was -t!^^^. 
ftaved; notwithftanding thi3, the jury gave a verdiii for the Ireland «t"* 
plaintiff agreeable to the dire£lions of the Chief Juftice* NoUi the time of 
This cafe was cited by • Mr. Clayton in the cafe above, S^^kJ^ 

Rex veffus The Borough of Midhurft, B. R, . 

\^OTION for a mandamui to the lord of the manor of the Maodanms 
. ^^ burgh of Midhitrft and to the Reward, to bold a court, and * ** ^''* 
to the homage to attend that court and prefent certain convey- manorirf 
anc^ of burgaa;e tenements, which when prefented will entitle Midiiurft 
the purchafers to vote for members of parliament and to other *"^ ^ *^ 
privileges there, which, it appears by affidavits, had been ten- hoW^cJurt 
dered to the homage, and reje£led by them at the laft annual and prefent' 
court in Augujl laft. ^^"^ ««»• 

purcb'sfeis 

The principal objection made atthehar againit a^W^iw^/ is,,of boxgi^ 
diat the homage in this cafe are not mnifimai^ hut Judidal offi^ ^^STStt 
cers, and that it appears to the court they have aheady exercifed ][^e aniSS^ 
their judgment, and determined the conveyances tendered to tabefwora 
them to he fraudulent, and therefore rcfufcd to prefent the fame IJ^*^** 
at the laft court, poratb^;^ 

^ , «o vote foe 

Lee C. J.— It appears to the court that this is an ancient bo- '^^J!**'**^ 
rough, confifting of bailiff and burgeffes, that thefc perfons as ^^ **"^ 
tenants of the manor have a right by purchafe or defcent to be<^ 
come burgefles, and are entitled to vote for members of parlia<i> 
ment, and for the bailiff who is the prefiding officer at ele^ions, 
that a purchafer cannot exercife this right of voting before hia 

Eurchafe-deed be prefented by the homage at a court to be 
olden for that purpofe before the lord of the manor, or hi$ 
fteward, that thefe conveyances have been duly executed and 
tendered to the homage, and that the homage reje&ed the fame^ 
looking upon them to be fraudulent. 

I zm of opinion that the purchafers when they tendered the 
conveyance)^ had jus in rem^ viz. to be admitted burgeffes,^ and 
to THE PRIVILEGE OF VOTING, which as Lord Holi faid in ^by 
and Wbite^ is not minima in fege^ but a N03LE privilege ; and 
I think it vfould be ajbame to the lam to find tbefi purchafers tofiek 
remedy in another court ^ under a pretence that their purchafe^deeds ar0 
fraudulent: that is a matter which we cannot take notice of,* or 
try at prefent ; they have no remedy W by a mandamus^ and 
thif being of a public concern^ this court muft grant /// and if rhe 
conveyances ate not good in law, that matter may be returned. 
I think the homagers are mnifUrUd in this cafe : this is a parti- 

cwlat 
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cular diithority lodgcfd iil cettlin pferfohs Vy t&e cuftoni oiF the 
manor rcfpefting the 'pailic cdncefn t£ the nation, and thercfQ^re. 
a mandamus mnh.^o to ibe homage to piiefent the cohvejF^ncesi; . 
and to thie fteward to hold a court, adxnit^ and fwear in thefe 
* ,. . purchafcrs batgdRfs of the town. 

Wright:].'^ am of the. fame o{>inIon^ the homage has no 

right tb hj Wh*etll6l: thefe conveyances be good dr not ; they 

ought to prefent them ;rand thereja no other remedy unie£i this 

' \irrit goes^ Ho othfer reitiedy has feeeh fo much as hmteil at the 

* , bar 5 mandnmus^i wete introduced to affift in matters of right , 

tbnccrning thtpuilit, and the maxim efi boni judicis ampKare JU" 

rifdiBionem is thereby made good j thjfe cafe oiClitbgrOf Comb. ^39* 

\ is in point, but if tiiis cafe was quite new, t thtiik a mandamus 

dUght to ^o\ And on6 writ will do to botn ^t jurats and^^w- 

ard, and to be returned by theni, reddendo Jingulafmgulis* 

^ V Dennifon J. of the fame omt>ion«-rI am fatisfied that the ho- 

' mage in thcfe prefehtihents do hot zdijudifialiy ; all ihey have to. 

.^do is to dccl4t;ji in fcourtjt^at the land which WaV once the 

' land. of j1. is now £?.'$, and is very like livery of leifin, which i* 

xi0 more than making a niattef public. 

k. Jg^^r J, of' the fame opinion — It is faid thefe homagers are 

upon their oath, and fo is every, mayor of a corporation, and yet 
he is a njintfteriat ofBcfer in many cafes \ the holiiagcrs ^e finable 
by the ftcward of the irranbf ; if fo, furely this, court caii fend a 
ffidndainas to thetti j and to 4eny the writ, would be to fay there, 
is a right without a remedy. 

Rule abfoltite fot one or more writs of maHdamns 
^t yi6 pieafure of the profceqtbxs. 

Park verfus Yerbwry, Bail for Riehard Snow, B. R. 

Declaration T^EBT upon a recognizance of bail 2 • defendant demurs, and 

in debt on a xJ affigns for caufe that it does not appear by the declaration 

?gatnftTa?v ^ "f^^^oic foit th^ defendant became bail for Sm^, nor in what 

muft fet out fum of mopey, 

for whom ■ - / ♦ 

'l^tbtH^and To this it "^^9 anfwQred, that the entries ot recognizances are 
}n what fum. riot in any particular fum« Lillie's Ent. 521, 6 Mod, ^S9* ^^ 
per curiam — 6 Mod. is very difierent frqm this j for there never 
was a declaration iike this : it ought to have fet out that the den 
fendant because bail for fuch a pprfon in a certain plea of debt 
of fo much money, for which tne plaintiij* eittibitcd hi«bill,'toy« 
Judgment for the defendant, unlefs caufe befofe t^e end of WC 
tetmt .^ . 
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Blinkhorn veifus Feaft, In Chancery, 24 OGt. 1 750, 

A MAN makes his will, and appoints two infants his joint when there 

^^ executors^ and gives to cacl^ of them a fepar^te' fpccific le- *« *wo eze^ 

gacy of his pcrfopal ellatc^ viz^t<x cacli of them a particular „^^„",g. 

mortgage, and makes no difpofition of the refiduum : and the gaciei are 

queftion now upon the hearing, of the caufe is. Whether there s'l^en them, 

(hould be a refulting truft i% to the rcfldW for the benefit of the JJ \^^^ 

teftator*8 next of kin, or whether it fliould go to the executors ? nothing to 

\ . ^.> *. the other. 

Lord Chancellor decreed that it muft in this cafe go to the {^^^^^ 
executors, and not to the next of tin i for the teftator by giving fiduom un- 
them fnecific legacies of ungual value intendedib mucato prc-r ^^P^^ of. 
fer «fir oefore the &tber: and ^dlj^ The te({atpr might intend 
timt thef ftould take fomo pent of bis eftate infeveraitf a# te- 
nants in common^ and the refidp^ a^ jointeoants, which in ^this 
ea(e they do. Andth^ Zor^ Chanc^hr cited a cafe before ^im- 
fclf, where' there were two. executojrs, apd siliegacy given to one, 
but nothing to the- other, ^nd the refidue- being undifpofed of, 
lie ^Qcrecd it to the executory jobtlf asd equally ; and iaftl' the 
teftator, in that cafe, only, intended tp prefer one execuf^r to 
the other, to die amount of the legacy he had given Wthat one. 
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Plr%n^<jiM^ The Right Honourable the Ear^ of Cheftcrfield and 
/i A/^'J ^4fi/* others^ ExKutors of the Honourable John Spen- 
cer, Efq. verfus Sir Abraham Janfen, Knt. In 
Chancery, before Lord Hardwicke, aflilled by 
Lord Chief Juftice Lee, his Honour the Mafter 
of the Rolls, Sir John Strange, Lord Chief Juftice 
Willcs, and Mr^ Juftice Burnett, 

Fraud, lia- T N May 1 738 Mr. Spencer was 30 years of age, had an cftate 
touhing"*' •*• of 700^'* P^^ '^^^^ of his own, and another large cftate 
kargaio, whercof he was tenant for life \ and having contraAed debts, was 
whatiha]!, vcry much prefled for money to pay them oflFj the Ducie/i rf 
W dttsmed ' J^^ar /borough, from whom Mr. Spencer had very great expe Nations, 
fttiih. W2s then 78 years of age ; Mr. Spencer by his agent fent a pfo- 

Vf^uriout pofai to market to borrow 5000 /., to pay 1 0,000 /. for it within 
' th^t wilfli. ^ raonth after the death of the Duchefs^ in cafe he ihould furvivc 
tttteiic her ; the defendant liftened to the propofal, but at firft heGtated; 

however, at lad, came into the bargain, and advanced to Mr. 

Spencer 5000/., who gave a bond to pay the defendant xo,oooA ' 

if Mr. Spencer (hould furvive the Ducbefs, which bond was made 

by Mr. Spencer's own agent. 

The Duchefs died in OBoher 1 744, about (ix years and five 
months after this bargain, whereupon Mr. Spencer fent for the 
defendant and expreficd himfelf forry that he could not then im« 
ihediately pay him the 1 6,000/., and of his own free accord offered 
to give, and a£tually did give the defendant a bond in the penahy 
of 20,000/. and a warrant of attorney to confefs a judgment 
for the 10,000/. and intereft$ and uiereupoi> the defendant 
1 gave him up his (ir(i bond ; Mr. Spencer afterwards paid 2000 /• 

in part, and died in June 1 746, about one year and eight months 
after the Duchefs. 

The defendant having fued out zfcire facias upon the judgment 
agahill the plaintiffs, this bill is brought to fet afide the contraA as 

ttfuriott^ 
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ttfuiipus and illegal, or againft confcience ; and for an injunc- 
tion, upon payment to the defendant of what remains due to him 
of faia 5000 /• and intereft; 

The defendant in his anfwcr admits all the fa£l8 above ; and 
further fays, that in his confcience he thinks the bargain was a 
fair one, for that Mr. Spencer was very infirm in his conditution, 
and in truth did not long furvive the Ducbtfs^ fo that the defend- 
ant ran a great hazard of lofing the whole 5000A 

It appears from the proofs read in the caufe for the plaintliF, 
that it was hawked about that Mr. Spencer wanted to borrow 
5060/., to pay double for it upon the death of the Ducheft^ if he 
furvived her ) and Backxvell (a gamefter) the witnefs told Mr. 
Spencer that he had found out a man of honour and fortune pro-x 
per to be applied to, who, if he (hould not be willing to come . 
into the bargain, would keep the matter fecret, fo that there 
would .be no danger of its coming to the ears of the Duchejs. 
Upon tliis Backnvell applied to the defendant on behalf of Mr. 
Spencer^ who, he fwears, at firft declined the bargain, but faid he 
would confider of it. Afterwards he agreed to it, and ad« 
vanced the money upon the terms, above. It is alfo proved 
for plaintiff that Mr. Spencer vtras of a very ftrong conititution 
in 1738. 

From the proofs read for the defei^dant it appears that Lord 
Mumford refufed to advance the money upon the like terms pro* 
pofed to him, becaufe he looked upon Mr. Spencer's life to be a 
bad one. Several witnefles prove him of a broken clonftitution^ 
and the Duchefs of a ftrong one for a perfon of her years. It is 
alfo proved that in 1738 Mr. Spencer wzs indebted to feveral per* 
fons to the amount of 20,000/., was much preiTed for money, 
.and that after he had got the 5000/. of the defend&nt he applied 
the money to pay off tradefmen. • ^ 

V This cafe was folemnly debated in Trinity term laft by Mr. 
Noel, Mr. Clarke, Mr. JFilbraham, and Mr. Crowle, for th)t 
plaintiffs^ and by Mr. Attorney and Mr. Solicitor General for the 
defendant. 

It was argued for the plaintiffs ; ifl, That this was an ufurions 
contrafby and could not have ftood, even at law. 

. . idly^ That if it was not ftridly an ufurious contra£l« yet un- 
der the circumftances of the cafe, it is a bsTgaia «£ainft con- 
fcience, and ought to be fet afide in a court of equity, is beii:tg an 
unreafonable advantage made of a neceflitous man. 



And 
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AN ^jy That witat MV.. %>ii»r^r £d after tSe ^kiatk o# ^lit 
Duch^t fhall not make that bargain gobd^ whicb in «6nfcieiii:« 
ought not to ftand^ as benig inconfiftent with the p€4ic| o£ tbe 
kingdom. 

Mr. Attor- la anfwer to the. firft poitnt it was itififtied fi>f the d<f«ii^nM!^ 
^t^da' *^^^ ^ '"^'^^ ^ contra^ ufuriiHis tbeie muft be a loAli o* menej td 
be r.ep3id in: all. events with more thaji lawiful txilBreffll ) tliat the 
5000/. was not toi)e repatd in^all erdnts^ibut Oifty- i^ cafo Mr. 
Spencer fliould furvive the Duchefs s fo that the defendant ran the 
hazard of iofing i^be urhole; Crv, MHz. J4U' Cr^. J^c. 209. 
Aad- the- true vedon why a bottomm^omdiA nic wkbkvthe ftattfte 
of ufory yx ie ' oot upon account o£ tradOy but becaofe iih^ P^^7 ^'^^ 
a riflt of Iofing all. 

2(ifyf It wa6 argued for the defendant, that a» thi^ was not an 
ufuridus contra£^, fo neither was it> arbargaia againft oonfoieace 
fit for this court to interpofe in ; that the manner of obtaininrg 
the contract wgs^very fair on the part of the defsndant, who 
never has made it his btifine& to desd in this manner before ^ that 
Mx., Spencer iought'iim to come into the contrad» and not he Mr. ' 
Spencer i who was wholljr a ftranger to him \ and< /Mr the defendi- 
aot fwears : and it is alfo proved, that it is not fo much as charged 
or hinted at that Mr. Spencer was a weak young man, or ifithc 
lead liable to be impofed upon ; and though he might have run 
otJt^ Uttte,«'yethc had: an eftate' vA pdfleffion^ of above 7000/. 
f^r anh> and that he paid hie tradefmen with the 5000 A was a 
circumfbuice. in the defendant's favour. 

^nd;3i% It was ioGAedupan for the defendant by Mr. At^ 
ttrney^ thaX fuppofing tbts^was originally a bi^d contra^, (which 
he sditfoiutely denied^, yet Mr. Spencer by giving his boiid 
aad. judgnviint after the death of the Ducheft» and paying 
' 2000 /. in part, freely and voluntarilyi has made the bargain 
good, and fhews moft clearly that Mr. Spencer looked upon the 
contr^ft as v«rry fair; and that there- was not the- leait frauds cir;« 
luunventioit^ or impofitioa in it. 

Mr. Solicitor argued next for the defendant, and (in the j«dg- 
ment of all who heard that great man) made one 0/ the moft 
learnedraml degant arguments that ever M^h#ar<iii1 the \\M\ I 
am ({onfcious to myfelf it>i$ iaopofiiMc for me ta do the great 
orator juftice, uiilefs I could write down every word he fgokc, and 
tiicrtJore'lmuftit^ll the reader that what I h6re rep^t tis na more 
than a roi^gii fkctch of the heads or fubftance of hidMargiiment. 

Mr. Murray. Mr. Si^/iVi/ofvGf^^nz/vnThre* (jiieftfefis- ^ti- n»d<Bi> lA "Wfee* 
ther the bond as it (lood originally was not void at law by the fta- 
tutc oi ui'ury ? 

: ■ , id, 
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7d, Whether this court cannot fet the bargain afide, as being 
againft confcience ? 

J 

And ^dfyf If the bond be neither againft law nor againft con- 
fcience, yet whether this court ought not to fet it afide on the 
foot of policy ? 

I (hall firft premife that this is as fair, as honeft^ and as ho- 
nourable a contra£t as can be made^ and will be moft plainly 
(hewn to be fo^ by confidering, 

ifif The circumftancesj character, and fituation inKfe of the 
obligor I and> % 

zdly, Of the obligee. 

3JIJ9 The manner in which the contra^ was carried on and 
concluded. 

4/A/p, TTic faimefs of ihe price. 

Sthly^ The opinion the obligor htmfelf had of this traafafBon. 

I^, The circumftaneesi charaBer^ and fituation in life of the oMi-^ 
gor: he was 30 years of age, of good underftanding, not liable 
to be impofed upon, not a young heirj had no father, was him- 
fclf a father, was in no ftate of difobedience with any relation^ 
never gamed to excefs, or loft at gaming 300/. in all his life^ 
his fortune in lands was 5000/. per ann. fettled upon his raar-> 
riage, he had 2000 L per ann^ and the intereft of 10,000 A under 
^t Duhe of Marlborough^ wV&y a leafehold of 120/. per ann. ^ 
75 to/, per ann. for his life, betides plate and furniture agreeable ' 
to his fortune, and had great expe£lations from the Duchefs of 
Marlborough^ whofe favourite he was : when . he wanted and 
had this 5000/., he owed td tradcfmen 20,000/. Juftice re- 
quired him to pay his debts, nay prudence required it, for fear 
their clamours fliould reach the cars of the Duchefs ; and if he 
had advifed with his beft friends how to raife money, they muft 
have told him this was the beft way of doing it. Suppofe at the 
time of making this contradk it had been fettled and known that 
fuch a contra£l was bad, and that this court would have fet it 
aCde, Mr. S^/ir^r muft have been ruined. 

2<//p, The circumjlances and charaBer of the defendant: he is a 
man of fortune, upon whofe charafter there is not the leaft 
charge or imputation in the bill 5 this is the only bargain of the ' « 

kind he ever made \ it might have been material for the plaintiffs 
to have made it appear that this was his ufual way of traffic 3 he 

Vol. I. U was 
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Was quite a ftranger to Mr, Spencer j nor ever kept him com- 
pany \ and fliall the property of a fair and honeft man be taken 
from him^ becaufe there are fuch perfons in the world as de- 
vourers of young heirs ^ 

2<lfyf ^^ manner in which the bargain was carried on and cm^ 
eluded was extremely fair : Mr. Spencer himfelf fent the propofal 
to the defiendant) and fixed his own texms, which the defendant 
at firft refufed, as thinking them difadvantageous to him, for 
both the Duchefs and Mr. Spencer might have lived fo long, that 
although (he had died firft, the defendant might really have loft 
by the bargain^ 

^thlyy 7he fairnefs of the price. The bargain fuppofes the 
Duchefs mud die fird, or it would be a mod foolifli one indeed 
on the (ide of the defendant \ and in truth fome of the witneflcs 
feem 'to think he made a foolifh bargain. Mr. Spencer was cer- 
tainly in a bad (late of health, and only furvived the Duchefs 
about 20 months ; he died of a broken confticution, Jhe of old 
age \ compute the price on the event. They fay on the other 
fide, the defendant might have infured Mr. Spencer's life for 5/, 
fer centi but this is only faid by one witnefs, and that is of a Ufe 
of 30 in perfe£i: heahh. An exa£t computation has been made, 
that if the 5000/. had been put out at legal intereft, and the in« 
tereft made principal every fix months, it would, in the time 
from the advancing thereof to Mr. Spencer iili the death of the 
JOuchefs, have accumulated to 9663/* There mud be fome in- 
equality in every bargain ; and to make a bargain void by the 
^oman hw^ the price mud not be half the value of the thing fold. 

^fh/yf The opinion Mr. Spencer himfelf had of this tranJaBim is, 
that it was a fair and honeft bargain : he takes every proper flep 
t)f his own accord to carry it into execution upon the death of 
the Duchefs s he writes to Mr. Janfen to defire him to prepare a 
bond and judgment, executes them, , pays 1000/. at one timC) 
and 1000/. at another; and there is not the leaft fuggeftion or 
proof that the defendant ever threatened to diftrefs Mr. Spencer. 

So that this bargain, confidered in every view, appears to be 
a fair and honed bargain. Having premifed thus much, I fliall 
now confidcr the id quedion, namely, 

Whether the hnd as it ftood originally ivds void at law bj the 
ftattUc of ufury. 

Antiently it was againd the canon law to take any /r^«/« 
whatever for the loan of money, as being againd the law of 
Godi and our common law followed it. Ufury is the hire of mo- 
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Wf for a certain |)rice, to be repaid again in all events $ and it 

the price given for the hire exceeds what the ftatute allows,, the 

fecttrity is void. The prefent cafe is a bargain upon a hazard^ 

not a loan of money to be repaid in all events> and is no more 

mtbin €ie ^atiite of uftiry, than a variety of other contingent 

and hazardous bargains, as bdtomree-bondsj difcounting notes and -^^ 

nib of exchange^ buying upfecurities at under-valuiy wager at oddsf 

infurance intereft or no intereji^ and many others ; but if in truth 

the real iubftance of a contra£i be for a fum of money lent to 

be repaid with higher intereft than the. ftatute allows, no (hift 

can take it out of the ftatute, no contrivance can keep it from 

being ufurvms. As therefore this was not a loan of money to be 

repaid at all events, it is impoiBble it can be a ufurious control. 

As to the ad queftion, Whether this is net a bargain again/t 
mfcience? there is not the leaft charge or proof that the defendant 
has been guilty of any mifbehaviour^ frauds or impoGtion what« 
ever ; but then it is fald, 

3^, That although this bargain may be good both in law and 
Confcience, yet this court ought to fet it afide on the foot of poli^^ 
tics. To diis I anfwer, that this court never exercifes any legif* 
lative authority : if a contra£l be good both in law and confcience^ 
this court cannot fet it aiide. What were all the hazardous 
flock-jobbtngs in 'Change Alley ? There was a ftatute made to 
prevent them, there was a ftatute in Queen jlnn*& time to pre« 
vent laying wagers on politics ; bets at dtce^ or other ^ir gaming^ 
could not be fet afide but by the legiflature ; ftiares of prizes 
Slight h;ivc been fold by failors before the late ftatute to prevent ^ 
it. y^the courts in Wejlminfter-hall Jhould take upon them to exer^ 
ofe a legijlative power^ the property of mankind would be mojl preca-^ 
rious and uncertain, which is the greatejl mifery that can befal any 
country : fet me a mark upon property , that I may know when I da 
wrong. It is good policy not to faffer truftees to purchafe of 
their wards ; their fituation implies a prefumption of impofition* 
In cafes of bonds to lewd and common women, prefumption is 
againft them ; but that may be taken off if there be proof the 
woman was only a proftitute to the man who gave the bond ; and 
the court would confirm fuch bond. In cafes of marriage^' 
brocage bonds, private agreements between a father and fon 
before the fon's marriage, giving fecurities to pay money for 
procuring of offices, it is the mi/behaviour of the party that." 
makes the contraQs void ; but if the king gives a man leave to 
fell an office, the mi/behaviour is taken oft. So an attorney's 
takmg a gratuity more than his juft fees, pending the caufe, is a 
mi/lfebaviour : hxxt not foy after the caufe i$ ended. It is very 
dangerous to lay down general rules, (which are too often to he, 
' met with in the books,) when it is impollible the cdurt, when they 
Piade fuch a decree^ could ever intend to lay down fuch general 

U 2 rules* 
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rules. The cafe of jltkins v. JPare was a bond gircn by ajfftf<»- 
familtMs tbiit fhe would marry, isfv. ; the cpwrt fet that afide 
upon the foot 4^1 fraud znd imp^tion. Bat bargahis vith^£i!n« 
^ famliat 9£tt, not in every cafe void^ or to be condemned^ they 

may buy books* pay debts for meat and drink^ i^c. This court 
1^6 never faid tkait every ^^ obif bond is void. In eviSry bargain 
thev< iDuft^be a profpeSk of giup on one fide ^ gain is the great 
ipur to induftry. The reafoning in Batty v. Lloyd haa never 
been<anl;radi£):edy where my Lord Keeper fays, *^ Onetliatis 
^ n^cei&tous muft fell cheaper than thojfe who are 'not fo. If I 
<^ had a mind to buy of a rich m^n a piece of ground that lay 
<< near mine for my convenience, be would afli: me airaoft twice 
<' the value ; fo where people are conftrained to felly they muft 
«« not look for the fullcft price/' isfc. , 

. It is tmpoffible to prevent mankind from living above their 
income I and if it could be done, I camiot fee virbat benefit it 
would be to the public. Shall property be locked up^ and for 
ever entailed in the fame families? If it could be done^ there 
Would be an end of trade and induftry. In ihorty men in ne- 
ceffity will have money if it can be attained by any meana^ and 
if they cannot get it of honefl; men, they will run to knaves and 
{harpers, nrho will run any rifk* To conclude ; as diis bargain 
is neither agatnft the ftatute of ufury nor againft confciettce, I 
can fee no foundation for fetting it aude^ or relieving againft the 
' bond and judgment. 

The Lard Chancellor and the Lords the Judg£s took time till 
this term to a^nfider, when they gave judgmeaty^rai^'iit* 

. Burnett J. — ^I am of opinion that this is not^n tfurious-con^ 

. ira^i The old notion of ufury is now at an end ; and it is now 

well known that ufury within the ftatute is taking a hjghcr in- 

tereftibr the loan of money to be repaid in all events th^ui the 

ftatute allow;6. This cafe is a contra£l upon a iuia;^^ that the 

J^g°^"^* defendant may never have any principal or iotercft atiall, and is 

3K€b.304. ^"^^ the cafe of z (lottomry -hasxdi one of the firft cafes whereof 

Cro. £Jiz. ifs in Cro. Jac. .209., wherein the court determined it not \d be 

KcJy 151 w**^l^'*i xhtjatute of ufury^ bccaufc of the real haxard there was 

2 Lev. 7.' of lofing the whole money, 

4 Leon. 2o8. 

5 Rep. 6;, gjj^ j^ ^jjg objeiaed that hottomry^m&B were held to be good 
% And. 15. in favour of trade- I anfwer that the true reafon why the court 
Moor397,8. holds them good is, bccaufeihcy are not againft the ^^i/i/// / for 
i^Sid! 27.' ^^**^ ^^" ^ "^^ ^^ ^^*^ ^^ **^ * greater fum for the fotbcarance of 
Comb. 125. payment of a fum of money, wlien fay a hetzard he runs he may be 
I Show. 8. entitled td ncith&r princ^l mr utteteft ; indeed a colourable hot" 
7^'. 64'! '<w»ry-bond may be within the Jlaiute as n>ttch us any other, as 
Cro. jac. sq>pears by^an/c6r4L8« 

507. . ^ I give 

sIiUtw.470. •* . 
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t g!iAe fio opfalion that this bargain' is or is not againft con« 
icience, but think this coi^rt is not warranted 1>7 pr^fr^^^^/ to fet 
k afide upon payment of 5000 A and intereft: If this had beea 
the cafe of. a young heir it might have had another confideration; 
although it might be too hard in every cafe totally to prevent 
young heirs from borrowing of money, yet on the other hand^ 
if this court was to permit advantage to be taken of t&cir wants- 
attd neceffities, it would be of the utmoft iU confequence, it 
wofild be fupplying them with means to puvfue their de- 
baucheries ; avarice on one hand and craving appetite on the 
othtr are two of the word things that can draw people together: 
the fupplying young heirs with money for lucre is a growing 2Cha.Ca. 
evil which this court by degrees has rightly gone further and ^3^* i37* 
further to relieve againft. In the cafe of Hili and Noft, Lord *wm$.*«?o 
Notiingham relieved upon no other footing than that it was 
againft confcience ; Lord North reverfed the decree, becaufe 
there was no evidence oi fraud or impofttion ; but Lord Jefferejs 
affirmed Lord Nottingham's decree. 

Curweny. Milner^ June 19, 173 1, before \MtA,Kingi one 
marritrd the daughter of a rich old man, borrowed 50a/. to pay 
1000 /. if he furvived his father-in-law ; Lord King relieved on 
paying the 500 /. and intereft ; he faid if it had been a new 
cafe he would not have relieved, but thought himfelf bound by 
precedents, and particularly by Bern^j v. Pitt^ 2 Fern. 14. 

The cafe now before us is not like any of the cafes cited : 
the borrower is not a young heir, is under no parental govern* 
ment, is in very rich circumftances, the terms of the bargain 
are of his own propofing, and the event fhews the great hazard 
the defendant ran*to lofe all : if this court fhould lay it down as . 
a general rule^ that in no cafe whatever a young heir (hall bor- 
row money, a young heir who has a cruel and avaritious father, 
- might ftarve in a de/art with the land of Canaan in his view; but 
contrafls with them muft be l^oneft and fair, not againft coftm 
fcience, or founded in fraud or impofttion ; but there is no occa- 
iion to give any opinion upon this fecond point. 

Becaufe Mr. Spencer has confirmed the bargain after the death 
of the Duchefs, in the moft free and voluntary inanner, when 
he could be under no fear or conftraint whatever, and is like 
Cole V. Gibbons^ 3 Will, 290. ' . 

The Matter of the Rfflls^-^As to the firft queftion, I concur 
with the learned and reverend judge who has already given his 
opinion, that this is not an ufurious contraCl 5 two things muft . 
be to make an ufurious contraft, the payment of nioney at a 
day on all events, and a taking of more than lawful intereft j 
here was no certain time of payment, but the whole wa? at ha* 

U 5 zardj 
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"SMrds but if in truth this h^d really been a borrowing of th^ 
5000 /• to be repaid with an unlawful intereft at a certain day^ 
and had only been put in this (hape to avoid the' ftatutC) tlus 
courts or a jury> would have made it void. . 

NotejUforf iJ^ Admitting thc bond good at law, whether the plaintiffs 
riei2ied at ^^^ ^^^ relievable upon the nature of the contraA \ I offisr nothing 
Uw to a fci. upon this head by way of judgment^ but think it proper to de- 
ft, on a ^larg ^2X 1 heartily concur with thofe determinations which have 
thif^ " l>^d *" ^^^8 court in cafes of young heirsi and do not mean to 
9Stn«i043. leiTen the force of any of them ^ but here the defendant does not 
appear to be guilty of the lead fraud ; the bargain was propofed 
by Mr. Sp&ncer^ was at firft refuted, and had been fa by others; 
I declare I have not the lead jealoufy or fufpicion of any thing 
iinfa:r on the defen4ant'$ paf t \ but I give no opinipa upon tbi^ 
2d po;nt \ 

Becaufc, '^dly^ Mr. Spencer has himfelf by his own fuhfcqucnt 
afl:s, after the death of the Duchefs^ moft freely and voluntarily, 
without the lead prefling or ungented behaviour on the defend- 
ant's part, declared that the bargain was fair and honeft, and 
this moft deliberately, for the 2d bond and judgment weyc npt 
executed till two months aft^r the death of the JDuchefs. ' 

Poji obits are not* to be favoured, but this is a very particular 
cafe ; I am far from blaming the plaintiffs for fubmitting the 
cafe (o this court, being truftees for an infant. 

I am of opinion the plaintiffs are not entitled to be relieve4 
but upon paying of what remains due of the io,ooq/* and iun 
t^rcft. 

Lee C. J.— I concur with his Honor and my brother Burnett 
as to the firft point, that this h not a,n ufurious contrail for the 
• ipeafons they have given. 

As to the 2d point, I think it is well worth the while of courts 
of equity to confider whether they will not interpofc in thefc 
bargains of hazard^ and paying two for one; thiS' court has 
always ufcd the utmoft fagacity to difcover fraud and iropoCtion 
upon young heirs, to prevent the trade of biting and cheating 
them. I fpeak thus generally, becaufe l.thibk what Mr. Spencer 
himfelf has done,'f)nce the death of the Duchefs^ has prevented 
the court from determining on this point. 

t)<i«iati)6, For fuppoCng the original contract attended with fuch cir- 

Hh *3^* cumftances as might have induced the court to interpofe, yet 

yhat Mr. Spencer has lince done, has made it good ; and th^ 

fafe in 3 Wifii* ?99t feems tome to be a ftrongcr cafe than thi^. 
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Lord Chancellor Hardwiche^^li I could have forefeet! the 
point upon which the judgment of the court turns, I would 
have faved the learned judges the trouble of giving me their 
al&ftance. 

The firft point is a mere queftion of law, and is juft the fame 
as if the whole matter had been difclofed by fpecial pleading iX 
law ; if I had differed with the judges in this point, yet as it is 
a legal queftion, I (hould have thought myfelf bound by their 
opinion, being a matter within their province ; but I have no 
doubt at all, and concur with them, that this is not an u/urious 
cofaroBf but a wager of hazard not within the ftatute \ to make 
a contra& ufurious there muft be a loan to be repaid at all events 
with higher intereft^ than thtJlatuU permits. 

» '^ • 

Battomry'-honA^ are held good, not becaufc they are for the 
benefit of trade, but becaufe the whole is at hazards li the con- 
tingency goes only to the interejl and not to the principal it is 
ufury. Courts regard th^fubftance and not to the mere words of 
centralis \ loans on a fair contingency to riik the whole money arc 
not within lYitJlatute: a man may purchafe an annuity as low as 
poffiblf, but if the treaty be about borrowing and lending^ and th,^ 
ennuity only colourable, the contra£fc may be ufurious however 
di%uifed« 

• As to the 2d point. Whether the plaintiffs arQ to be relieyed. 
upon any head of equity ? 

This court has undoubted jurifdiflion to relieve in ev^ry ^afe 
^of fraud s if a bargain be fuch as no man in his fenfes would 
make, or as no honeft man would come into, there the fraud 
would be apparent, and of fuch bargains the law-courts have faid 
they are unjuft, as in i Z>iv. iii. Jones v. Morgan, in an q/^ 
funipftt to pay for a horle one barley-cprn per nail, and double 
every nail, and avers that there were 32 nails in the (hoes of ^ 
the horfe, which doubling every nail came to 500 quarters o£ 
barley ; and at the trial before Hide at Hereford he idireded the 
jury to give no more than the real value of the horfe in damages^ 
being 8 /., and they did fo, very rightly^ 
-% ■ 

Knowingly or advifedh to take advantage of a man*s necejjtty is 
equally bad as to take advantage of his weaknefs or ignorance. It 
may feem a little odd that a third perfon, no party to the con* 
tra£t, (hould be relieved ; yet in cafes oi^marriage-Jfrocage bonds 
the court relieves, though neither of the perfons are parties to 
the contra£b. So where one compounds with his creditors pro-* 
vided they all execute a deed in fuch a time, and to induce one 
to come in, he privately fecures to him a larger compofition ; .the 
9ther^ may be relieved againft fuch underhand bargain. So in 
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recommending perfens to places and offices. All coflCra£i»mu{t 
be bonajide^ tneie muft be no maius.doldsi qontrafis with young 
heirs and reverfioners are generally compounded oi the topics of 
fraud prefumed or implied, from weaknefs and neceffity on one 
fide, avarice and impofition on the other j in the prefent cafe 
there i» no fraud eitlier implied or apparent in the defendant ; 
and I really believe Sir Abraham Janfen thought he was doing a 
fair thing when he made the bargain. 

But it is iniided, here was ngceJJUy (as hawking about) cm 
one hand, and avarice of two for one on the other, and a deceit 
upon the Duchefs^ who was in loco parentis. To' this it may be 
anfwered that there are circa mftances in the cafe very ftrong to 
take off this objeftion : if it was neceiTary t6 give any opinion 
upon this point, I (hould be more particular. 

I would not have it by any means underftood, that if this wa^ 
the cafe of a perfon whofe whole dependance was upon a father 
ex relation, that fuch a bargain as this could (land | the Romaih 
finaU reftrained the fon from running in debt by the &enatm Can* 
Jultum Macedoman* 

i 

It has been faid at the bar that ikis would be for this court to I 

affume a legijlative authority ; I difcldim any fuch power ^ bui yet I 

Jball never be afraid of following the determinations of my predecejfors. ' 

I have faid thus much, that it may not be rumoured about 
that by what, we have done- to day we have ihaken former de- 
cvees touching young heirs, reverfionersf, fa*^. 

Upon the 3d point the judgment of the court depend^ ; and 
I azn of opinion that in cafe of a bargain fubje£b to equitable 
obje£liou;8, a perfon by a future agreement made freely, upon 
fufficient information, without compulfioh, and under no cir- 
cumdances of diftrefs or neceiTity, may bar himfelf of all equi- 
table obje£lions againfl: the original ^TkvpAU ^ in the prefent cafe, 
when the Duchefs was dead, Mr. Spencer^s neceffity was at an 
end, little more than a third of his yearly income would then 
pay off the 10,000/.; he, of. his own firce will, fends for the 
defendant, gives him a frefli fecurity, pays part, and is forry he 
cannot pay the .whole ; be was under no teftraint, no fear from 
any relation : this is a ftronger cafe than Cole and Gibbons, 
Plaintiffs mud be relieved only againft the penalty upon paying 
what remains due to the defendant of the 10,000 /• and intereft, 
but the defendant muft have no cpfts, this being a cafe not tc» 
be favoured. ^ 

Lord Chief Juftice Willes is indtfpofed, but has written mc a 
letter, wherein he acquaints me that he is of the fame opinioa 
« with the court upon all the points. 
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HILARY TERM, 

2/i.Geo. II. 1750. 



Pierce ver/i/s . B. R. 

HIS caufe was trkd In Hilary vacation, and a verdift for Verdiafoc 

^ the plaiutifFj the defendant rendered himfclf in difcharge plaintiff in 

of his bail the 2d day of April : the plaintiff might have figned "oMelfeSdl 

final judgment in Eajler term after the trial, but did not fign it ant renders 

until Trinity term, and afterwards in Michaelmas term charged l»»™fe}^ 

the defendant in execution ; and now it was moved that the de- finafjlidg. 

feodatnt might have 2.fuperfedias to difcharge him 6ut of prifofii meotinTn- 

becaufe the plaintiff (as was alledgcd) ought to have proceeded to ^^ ^» 

final judgment in Eajler term next aft^ r the trial, and to have cbaijcdln 

charged the defendant in execution in Trinity term following* execution ia 

Bed per curiam — There is no colour for granting the motion, for MichaeimM 

the defendant did not render himfelf till after the trial; and regular, in? 

though the plaintiff might have figned final judgment in Eafter defendant is 

term, yet he might have good reafon for not doing it ; but how- ^^j^^?**^'** 

ever that be, the rule of court does not oblige him to proceed to fedAt!^ 

the final judgment the nejft term after the trial, and therefore we Rui^iO, 
wUl not grant zfuperfedeas. 

Herbert verfus Alhburner. B, R. 

n ULE to (hewca^ife why the defendant fhould not have li- Every bedf 

■■^ berty to infpe£l the books of the fefEons of the corporation of ^m a right 

Kendale^ it was objeftcd, that the party is not entitled to fee the ^^5*^^^^ 

books unlefs he can (hew to the court by affidavit that they con-* fefiiont. 
tain matters relating to the thing in queftion, which is, Whether 
the park'lands be within the town or corporation of Kendale f Sed 
per ^ffW/im—- Thefe are public books which every body has a right 
to fee^ and the rule was made abfblute without hearing the other 
fide. 



agS Hilary Term, 24 Geo. II. lyso. 

Wheeler an Attorney VGafe. B. R* 

Prhilegeof TJ E was arrefted by a latitat ; and it was htidper totam curiam^ 
n attaroey. -n That it u a motion of courfe to difcbargc him out of cuftody 
on filing common bail. 



EASTER TERM, 

ZJ^Geo. II, 1731. 



Mayor and Commonalty of Briftol verfus Prodcn 

B;R. 

▼«roe TV^ R' Norton moYcd t)n behalf of the defendant to change the 
Se*w^*** IVX venue from the city of Briftol into the county of Somerfet^ 
«ounty fof alledging that the (heriffand coroners of Briftol are chofen by the 
^yitofa gitv^ and therefore there could not be zfair trial. Per curiam'^^ 
Sw w>pci* '^^^* ^^ "^^ a motion ijf courfe ; there muft be an affidavit laid 
couiwy. ' before us that the (heriff of Briftol is an officer of the corporation. 
'^ Afterwards fuch an affidavit was produced, and a rule w^s m^d^ 

^**^ ^70* to (hew caufc. Mr. Prcbyn (hewed for caufe, that the matter m 

queftion did not concern the corporation ; but by confent the vcnm 

was changed into the county of Gloucejler.- 

Rex verfus The Parifli of Silverton. B. R, 

Nonewtfisa jNDlCTMENT for not repairing the highway, and a verdift 
wfeie the J, foy tije parifh. It was now moved for a new trial (by Mr. 
Kttulttodoci P^^^^) for mifdireftion, or over-ruling evidence at the trial, by 
an iodia- reafon whereof the parilh were unduly acquitted. Per curiam — 
nentfornot fhis is z criminal^ czk 9 and new trials are never allowed where 
Sbw^/ * defendant is acquitted.in a criminal^ cife. So alfo it is in jui tam*t 
and informations in nature of quo 'ivarrant(fsi 
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The Honourable Alexander Murray's Cafe. B. R. 



One com- 
mitted fort 



A N iabeof corpus direded to the keeper of Newgate to bring 
^^ up the body of Alexander Murray cfq. \ whereupon it was ^^ 
returned and certified to the court that the prifoner by an order ^ i^^of 
of the Houfe of Comnion$ of the ^tb of February was committed Com^nens 
to Nenvgate for an Ugh contefnpt of that Houfe, and he was not 2SS b^tK* 
to be permitted to have pen, ink, or paper, nor (hould any body Ki«g*t^ ' 
be permitted to fee hhn without order of the Houfe ; that the Bcocli. 
keeper was afterward ferved with feveral orders of the Houfe to 
permit the doAor and apothecary and fome relations to fee l&m^ 
and being now brought to the bar, and appearing to be in a verf 
bad ftate of health from his imprifonment. Sir John Phillips 
baronet, a member of the Houfe, (who feldom came to the bar,) 
moved that he might be admitted to bail upon the habeas corpus 
joSy 3 1 Car. 2. cap, 2. alledging that this ftatute was one of the 

rt bulwarks of Englijb liberty, and if ^he commitment be not 
treafon or felony, or by legal procefs ifluing out of fome.. 
court here^ he is entitled to be difcharged out of cuftody upon 
bail. He faid, it is well known that the Houfe of Commons 
cannot take bmU ^nd if this court will not admit the prifoner to 
bail^ it will be in the power of the Houfe of Commons perpetu« 
ally to imprifon. The habeas corpus zGt is of higher authority 
than an order of the Commons, who are but one branch of the 
legiflature ; and however their orders may bind themfelves, yet 
nothing lefs than an a& of parliament (hall bind the whole body 
.of the people and nation. Liberty is the birthright of every fubM 
jeA, and he has a right to apply here for it* 

Wright J.— It appears upon the return of this habeas corpus 
that Mr. Murray is committed to Newgate by the Houfe of Com« 
mons << for an high and dangerous contempt of die privilegea 
<< of that Hoi)fe ;'' and it is now infifted upon, at the bar, that 
this is a bailable cafe within the meaning of tne habeas corpus zSt* 

To this I anfwcr, that it has been determined by all the judged 
to the contrary ; that it could never be the intent of that ftatute 
to give a judge at his chamber, or this court, power to judge of 
the privileges of the Houfe of Commons. 

The Houfe of Commons is undoubtedly an high court> and it 
i^ agreed on all hands that they have power to judge of their own 
jmvileges ; it need not appear to us what the contempt was^ for 
}f i^ 4M appear^ we could no| judge thereof. 

l-or4 
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Lord Shafte/bury was committed for a contempt of the Houfe, 
and being brought here by an habeas corpus^ the couit remanded 
hkn. And no cafe has been cited where? er tbi^ court incerpofcd. 

The Houfe of Commons is fuperipr to this court in this par- 
ticular \ this court cannot admit to bail a perfon committed fer 
t conten^t in any other court in Weflminfier-haih 

Demdfon J.-<-llris court has no jutifdiAion in the prefent 
' (Safe: vre granted the ^^an^^^ ^f^^/^*, not knowing wliat the corH'^ 
iHitmettt waM) bat now it appears ta be for a contempt of tfie prr« 
iriidgea of the Hduf<t of Commons : what thofe privileges (of ei- 
tiier Houfe) are, we do^not know, nor need they tell us what the 
ottvtcmpt was, beeaufe we cannot judge of it 3 for I muft call 
diis court uifirior to the Houfe of , Commons with refpe£fc to 
judging of uieir privileges and contempts agairtft them. I give 
my judgihent fo fiiddenly, becaufe I think it a clear cafe^ and re-* 
quires no time for confideration. 

/'^/f Jw— The lav) ofparllamtnt is part of the law of theland^ 
Md there would be an end of ail law if the Houfe of Commons 
<;ould not commit for a contempt ; all courts of record (even the 
l«r«rtft) may cotkunit for a contempt. And Lorcf Holt^ though 
he dfflFered widx the other judges, yet agreed the Houfe might 
commit for a contempt in the face of tl^ Houfe. As for the 
jMTifonef'K tlkieis we can take na notice of it^ having no power at 
all in tbi« cafe. 

The prifoner ^as renjanded. Lee C. J. abfcnt, 
Gardner verfus Davis. B. R. 

InproWbi- |N prohibitiony the parties were at iffue, which was, whether 
tiontheiflue 1 a Certain piccc of land was parcel of thc plaintiflF's tenement ; 
^'^niiffr*"' ***^'P»^^^ ^ ^ affirmative laid upon the plaintiflF. When the 
vrhodid'noc caufc Came on to be tried, the plaintiff (having countermanded 
appear atthe ndtica of trial) did not appear, whereupon the defendant entered 
fell'ant'pml fetlo his proofs, and the_caufe was tried upon the defendant's 
inhisrecord, Ticord oi fiiJI prius^ and a vefdia was found for the defendant, 
ehtcrs into gnd judgment has been entered thereupon. It was moved for 
1^ uk«* ^^^ plaintiff that this was irregular, for that the piaintiff npt ap- 
a ▼erdia, pcaring ought to have been called and nonfuited* 

this is vnt' , 

S^i'^Uintiff Up®" flicwine raufc it was faid fof the defendant, that both 
ought to the parties in /r»£i^t^i<7» are /3^r/, that both carried down the 
have been record and gave notice erf trial, and that although plaintiflF Coun- 
^^iijk^ip tcrmandcd his notice, yet the defendant had a right to try the 

jr caufe 
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caufe upon his record ; and if the plaintiff knew he could not be 
readyi he ought to have moved the court to put oflF the trial, and 
the defendant being aBor had a tight to go into -the merits, and 
to take SI verdifl. ' 

For the plaintiff it was infifted, «nd refblved bj ike court, that ' 
although the defendant ixxprMUtionh an aiSsr^ yet in idiis cafe 
where the ifitte laid vqpon the plaintiff and he was to begin firft| 
he oiiight to have been called and nmfmtid if he did not appear, 
and therdbre the proceeding to take a -verdiB is irregular, and 
Qmfl: be ftt afide. Indeed if the iffue had laid npon t& •defend* 
ant, and he had heen obliged to hegin firft» it vaght have had ' 
smother confidendoOf bnt as to that they ^ve no opinion. Ilie 
verdi£): was fet afide as irregular, but without cofts, this being • ' 

a new cafe- 
Same verfus The Same. JB.^R. 
^T^ H £ verdiiS: being fet afide as above, it was moned that the A nonfujt at 






defendant might be at Hherty to enter a: nmjwt upon an °'^ p*^'*''' 



cannot be re • 



^^tdffsnt that die plamtxff did not iqspear at the triaL JBnt peir ^^^l^ ^^ 
^-uriamf^A noniiut csmnot be now recorded &?r/, it ought to have Btmlc. 
faeen recorded by the judge of a^ prim. 

Rex verfus Combrune. B. R. 

INDICTMENT charges that the defendant did fraudulently indiament 
•^ and deceitfully deliver to Su/an Farmery wife of ^ames Farmer, ^°J * <if««t 
274 gallons and three quarts of ftrong beer, when he ought to nature"'^*'* 
have delivered 288 gallons, as was agreed and paid for (the fum quaihed. 
of 9 /.)• 

^ It was moved to c)ua(h this indidment, that this was a fraud 
of a private nature, for which an a^n upon the cafe for a deceit 
was the proper ren^edy, and here is no charge that 'the defendant 
fold hjfalfe meafure. 

Per curiam^^This is a mere a^ion of deceit, and the indi3ment 
muft be quaihed. 
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Earl verfus Brown. B. R. 

Pbintiffdies ^ H E plaintiff died after the verdi& and htfoxe Judgment was 
■^J5** entered thereupon. AfterwardsyW^m^/ was entered, and 

the d^yll ^ execution taken out, without zny/dre facias fued out at the 
Bank> fuit of the plaintiff's reprefentative. And now it was moved to 
^ottgb the (et afidc the execution oi^i facias; and it was held, that al* 
Jig£"yeta though the judgment was regularly entered by the lyC^r. a. 
feire facitt c. 8. yet thcfmfocias iffued irregularly, for there ought to have 
»»^ heen^zfcire facias s fo thx^ fieri facias Was fet afidc, and the money 
fotexeca-* Icricd thereupon ordered to be reftore4 to defendant, per totam 
im. curiam^^ 

Anonymous. B. R. 

After a plea 'T^ H E defendant pleads in etbatement^ that there is nofuchper* 
Ipababexqeiic X fo^ ^ the plaintiff in rerum natura; the plaintifr replies that 
Se^tiff tlicrc is, VI2. at Wefimnfien defendant demurs; plaintiff joins 
muft pray a in demurrer, and prays judgment and his damages^ which being 
*^^^**l in chief is wrong, for it ought to be that he may atipwer over. Per 
aotjod^ent curiam^ — Let it ftand over with leave to the plaintiff to move to 
in chief. amood on payment of cofts. 

.Cartki37. , 
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TRINITY TERM, 

24 & 25 G€o^ II. 1751* 



Rex ver/iis Ponfonby & al. In Erran 

* TNFORMATION in nature of a quo warranto in tlie Rn£i AmecaoKi* 
^ Bench ixx Irelandy to flicw by what authority the defendants i»y •?<»«« 
daim to be burgeflcs of a certain borough. The Informatiohf ^^^^^^ 
•pleas, TeplicationS} rejoiodersy demurrers, and joinders in de- ai«km« 
snurrer, all appear to be of Trimty term in the ai & 22 Geo. 2. | ^jji^Sil 
after the joinders in demurrer there appears to be an entry of a outfome*!! 
continuance by turia advifare vult and' day given by the court in cord » 
Eafter term following, (kipping over two terms, w. Micbmelmat f^'^*''* 
and H&i/orj^ terms 22 Geo. 2.\ and /^^/r judgment is entered for ^^^^^ 
the King of Eafter term 22 Geo. 2. ; a writ of error is brought, certionrito . 
and the record being tranfcribed and fent hither, it \was moved fa>d/<» •*» 
to amend the record A^r^ by infcrting two continuances^ which are *°°**°"* 
omitted ; and it was urged for the King, 1^, That if this was a 
mi/prifion of the clerk or of the court, that it is amendable bv 
this court ; and 2//^, That it was a mi/continuance and not a dif- 
continuance^ and in either cafe amendable at common law. 

F6r the defendants it was faid, that the record being made up 
and tranfcribed hither, the court mud look upon it as the zGt of. 
the court and not the mifprijion of the clerk, and that this is a 
difcontinuance of the fuit \ and the cafe of Friend v. Baker^ 
StjL 339* was relied upon. 

Lee C. J. — ^This is an application to the court to make a con^^ 
tinuance upon a record removed heite / I agree that difcontinuances 
or mlfcontinuattces before judgment are the a£ls of the clerk \ 
but after judgment is entered and the record clofed and made up> 
difcontinuances are the a£ls of the court. Comyns 419. And ^e 
have nothing to amend by. I alfo agree that the /uperior court 
where error is brought may make fuch amendments as the court be-^ 
low may, but that can only be done when ihe/uperior court has 
the fame matter to amend by as the inferior has.^ In the cafe 

of 



304 Trinity Term, »4 & ajf Geo. 11. 1751. 

Tria.4G.i. of Winlivorth v. Clarh^ which was error in debt from the C. A 
upon a judgment by default ; the placita was oi Hilary term, the 
' want of an original was afCgned for error^ and in nulla eft erra- 
tum .was pleaded, which clofed the record ; diminution was al- 
ledged, and thereupon an original was returned hither returnable 
of the Michaelmas term precedbg th6 j>lacitaf without any con- 
tinuance to Hilary term. This court could not infert a continu'* 
ance, hut ex debito juftitia fent a certiorari to the C. B. to inform 
the confcience of tfae court wfeefliecc there was any continuance^ 

«Stn.735. and the C. B. fent up th^ continuance ; and it was not once 
thought of, or indfted upon by thofe who argued this cafe, that 
this court could make the cont inua n c e; 'This is a very ftrong cafe 
in point. 

Wright J.— I am of the fame opinion. The court in Wink* 
worth V. dark faid the certiorari was grantable ex detito jujlitut: 
and there was ho imagination that this court could add the con^ 



Dtmnfm J.-^This is a difcot^muancCf and is fatal upon a do* 
jtasrrer, and there is no ftatute of jeefails that wili hdp it s f<ir 
ftttgbt we know there may be % cooord in Ireland that will make 
k conoplete, and therefore we can grant a certiorari to inform 
tbe CQiifcience (of the court before we give jud^ifikent ; but I ne« 
ver heud that after a record is fent hither that this court couU 
amend it wdtbont fom^biog to amend by. This is quite a new 

Insd t)f appbeatioo* 

f 

FtfierJ. jo( the fame opinion; and fo the rule to fhew caufe 
why the continuances ihould not be iuferted was difcharged. Sir 
Thomas £oo0k. Sir Richard Lloyd, Mr. Hume Campbell^ and Mr* 
Ford &ribe Kicig. Serjeant Pooler Mr. Henley^ and Mx.JoddreU 
for the ddfendants. 



Thompfon verfus Marfliall. B. R. 

PMotiflT nEJi curiam^^Thc defendant has a right to call upon ttie 

muft intitle X plaintiflF to intitle his declaration agreeable to the irui tiau of 
hisdeclan- ...*.- , . ^ . » 

tion agtee- 

Able to truth. 



delivering it to the defendant. 



Trinity Term, 24 & 35 Geo. II. 1751. 
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Rex veffus Clapham, anOverfeer of the Poor. B. R.- 

A Mandamus Was granted to oblige the old overfeer of the poor 
■^^ to deliver over the books of the poor's rates to the new over- 
feer; iox per curiam — They are public books, and ought to be 
delivered over by one overfeer to another, that all the parilhioners 
may have accefs to them,^ and the overfeer and churchwarden foj: 
the tinae being ought to have the cuftody thereof. 



Mandamus 
to the old 
overfeer of 
the poor to 
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to tke new 
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Rqad, Executor of Tuack, verfus NaIH. B. R. 

Ct UACK the plaintifPs teftator broughtan a£li6n of aflault 
-^ and battery againft one Johnfon, The caufe being at iflue, 
the record entered, and juft coming on to be tried, the defendant 
Nq/b h^mg then prefent in court, in conGderation that Tuack 
would not proceed to trial, but woyld withdraw his record, un- 
dertook and promifed to pay Tuack 50/, and the cofts in that 
fuit to be taxed till the time of withdrawing the record, in 
which taxation all fuch fums of money were to be allowed as 
Tuack had paid and was liable to pay to his attorney and wit- 
nefles who attended the trial. Tuack^ relying upon this pro- 
mife, did withdraw his record, and no further proceeding was had 
in that caufe. Tuack being dead, Read his executor has brought 
his a£tion upon this fpecial promife and undertaking by Najh^ 



Promifey 
whether 
within the 
ftatute of 
frauds and 
perjuries. 

A promiie to 
pay damages 
by a third 
perfon in 
cafe the 
plaintiff will 
withdraw his 
record, is not 
within the 
ftatute of 
frauds. 



The defendant has pleaded non ajfumpftt^ and thereupon iflue 
IS joined to the country. 2rf/y, He has pleaded the ftatute of 
frauds and perjuries 5 that the plaintiff ought not to have his 
aftion againft him, becaufe he fays there was a ftatute nrade ia 
the 29th year of King Charles the Second for prevention of , 
frauds and perjuries, whereby it was enabled, that from and 
after the 24th day of June 1677, no aflion (hould be brought 
whereby to charge any executor or adminiftrator upon any fpe- 
cial promife to anfwer damages out of his own eftate, or whereby , 
to charge the 'defendant upon any fpecial promife to anfwer for 
the debt, default, or mifcarriage of another perfon, unlcfs the 
agreement upon which fuch aftion Ihould be brouglit, or fome 
memorandum or note thereof,' (hould be in writing, figned by 
the party to be charged therewith, or fome other perfon there- 
unto by him lawfully authorifed ; and then fays, that the plain- " 
tiff Read has brought this action to charge him the faid defend- 
ant with the debt, default, or mifcarriage of the faid Johnfon^ 
and that there never was any agreement in writing touching 
this promife, nor any memorandum thereof 5 and this he is 
ready to verify, l^c* 



Vol. h 



, 3*6 Trinity T£rM, 14 & 25 G^o. IL 1751. 

To this pica the plaintiflF has demurredj and the defendant 
* has joined in demurrer. 

This cafe was twice argued at the bar ; and after time taken 
by the court to confider, the Chief j[u(tice delivered the opinion 
of the court* 

i^^C. J.— The fingle queftion is. Whether this promifc, 
%hich is confeiTed by the demurrer not to have been in writings 
is within the ftatute of frauds and perjuries ? that is to fay, whe- 
ther it be a promife for the debt, default, or mifcarriage of an- 
other perfon ? And we are all of opinion that it is not, but that it 
U.Raym. is' an original promife, fufficient to found an affumffit upon 
1085. againft -Wj^, and is a lien upon Najh<i and upon him only. 

Johnfon was not a debtor; the caufe was not tried ; he did not 
appear tabe guilty of any default or mifcaniage; there might 
have been a verdi^ for him if the caufe'had been tr;ed, for any 
thing we can tell ; he never was liable to the particular debt, 
damages, or cofts. The true difference is between an original 
. promifw and a collateral promife ; the Jirjt is out of the ftatute, 
the latter is not when it is to pay the debt; of another which was 
already contraded. Judgment for the plaintiff. 

Snce verfus Humphreys, an Attorney of the C. B. 

B.R. 

4* irtorney A N attomcy of the Common Pleas was arreftcd by a latitat. 

^^fted^b** Mr./&«/^^ moved that the proceedings agaiiiil him here 

latitat inJft^ might be fet afide, alledging that he ought to have been fued in 

piei^lut , the Common Pleas by bill. But per curiam'^You mufl: fue puc 

^^ ^ your writ of privilege ; for if you are an attorney of the Com- 

procecdh^s mon Pleas, and are refluj in curia there, you will have it of 

againft hioi • coutfc, and may plead' it here. 

notdi&Harg* 



Dale verfus Eyre and others. 

f7oiie pr«fc. Cr^R OVER againft' a defendant-executor and other defendants 
^tti may be -/ not executors, for a convcrfion in the Kfe-Lime of the defcnd- 
a drfrmlant* ant-cxecutor's teftator. Verdi6i againft the defendants not cxc 
wboflvilit cutprs, and the defendant-executor found Not guilty. 



not ro bate 
km j«iii04« 



It was objcSed in arreft of judgment, that this being a tort 
does not furvive#, and yott cannot join the executor a defendant 
with the others. 

To this it wis anfwered, that if trover be brought againft fe- 
vera! perfonsj and one diesi the writ does not abate. 1 1 Rep, 45* 

fuppoic 
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fuppofe all the defendants had been found guilty^ die plamtiff 
might have entered a nolle profequi as to any of them* 

Cwri^f— What do youfajr to that? Cannot the plaintiff enter 
a mlU profequi? You come too foon; we catmot tell but the 
plaintiff may help it by the entry. Rule to iheir eaufe why 
judgment fliould not be arrefted difcharged. 



MICHAELMAS TERM, 
us Geo. II. 1751; 



Between the Parifhes of Tetbury and Ilarn^ B. R, 

Tr\ ULE to (hew caufe why an order of two juftices* con« Thotmuft 
XV firmed by the feffions to remove a pauper from Tetbury to ^h^r^'Jj^ 
Ilam^ (hould not be quaflied. The order dates, that Mr. Pope lute or coo. 
of Bamy hearing the pauper was a boy likely to be fit for his fcr- *tionalfora 
vice, fent to his father to defire he might come upon liking ; the J^^J^^fo *, 
boy came, and continued upon liking eight wedcs; and then it year* to gala 
ftatcs, that Mr. Pope hired him for a year, to commence from afctiidaent. 
the beginning of the eight weeks he had been on liking, and 
that the boy continued in Mr. Pcf/s fervice at Sam a year and 
ten days from his firft coming upon liking* 

Per cunam-^This cafe differs from all the cafes ; a cofmngppon 
liking js not like a eonditional hiring at the firft; there muft ht a 
hiring for a year^ cither abfolute or conditional, previous to the 
fenrice for a year ; the hiring here has a retrofped to paft liking: 
and the court held the pauper gained no f^ttlement at Uam^ and 
^uaflied the orders of the juftices and fei&ons. 
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Paffons vfjr^j Freeman and others. In Chancery, 
IMovemher 9. 

MRS. Freeman being entitfcd under Mr. £lawjer^8 wUl to an 
cftate-tail in the lands in queftion after the death of Mrs* 
donefawiU. Sawyer^ and alfo to an edate in fee in other lands> by articles in 
-TTjp, in ton Oder at ton t>f -a -fettlement to be made upon her by 
Mr, Freeman^ covenants that the lands in quejlion fliall be con- 
Veyed to him in fee, and the Qther eitate to4iim for life. 

Mr. Freeman being thus entitled to an eqiutable efiate under 
the articles, afterwards and before the fame were carried into 
execution by legal conveyance, makes his will, and devifes the 
lands in queftion to fome of the defendants. 

After the making his r^ll, he having the equitable, and his 
wife having the legal edate, join in a deed to make a tenant to 
the precipe to levy a fine and fuSer a recovery^ (which were 
both done,) and declare the fame (hall enure to fuch ufes as 
they two- ffiould by deed jointly direfl, limit, and appoint; and 
in default thereof to the ufe of Mr. Freeman the hulband in fee. 
The wife lived fome time afterwards, the hufband furViycd, and 
no jdint deed of appomtmenit was ever made by them. 

The queftion in this cafe is. Whether the fine and recovery 
and deed to lead the itfes thereof be a revocattm of Mr. FrH' 
fnan^s will as to thofe lands whereof Mrs. Freeman was iieifed in 
tail, and wherein Mr. Freeman bad an equitable title in fee at 
the tiiiie he devifed the fame. 

It was argued for the plaintiff, (Mr. Freemar!^ heir at law,) 
that this amounted to a revocation of the will ; that it is a known 
principle if a man feifed in fee makes his will, and after makes 
a fcoffhient or .other conveyance in fee, and then takes back a 
neU^ eftate in fee, that this is a revocation of the will; for 
wherever a man puts the whole intcreft of the lands out of him 
by any conveyance whatever, though he take it back again the 
next day, it will amount to a revocations Indeed in the cafe of a 
mortgage it is not a total revocation^ but only pro tanto : for the 
mortgagor does not part with his whole intercft, but he, his heir, 
' or devifce, may redeem; 3 Wms. 163. i Ro,Ahr. 616. Earl of 
Lincoln and Rolls. Eq, Cq/l Abr. 411,412. Pollen and Hujbani^ 
Ibid. ' 

Titncr 
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Titmr V. Titner^ In ejedlment about a year agp was a cafe 
referved for the opinipn of Lord C. J. Lee, Kobert Titneir 
died in 1741 feifed in fee of the lands in queftion, being ga-- 
vilkind^ leaving two fonsj Robert zwA Henrys (the plaintiff's 
leflbr,) who both entered upon their father's death, and werQ 
each feifed oi an undivided ];noiety, and being fo feifed, Robert 
the fon, the iiih of February 1742) by hi^ will devifed all his 
lands and tenements, and all his faid moiety lyhereof his father 
was feifed J to his wife the defendant £/iz. Titner : afterwards^ 
in 17459 a deed of partition was made and executed by and 
between Robert and Henry, and tlic premifes in queftion v^cre 
allotted to Robert^ and it was covenanted therein thaj; they and 
their wives (hould all join in levying a fine, (which was done,)- 
and that the fame, as to the lands in queftion, (hould enure to 
the ufe o{ Robert Titner, and fuch perfon and perfons, and foe 
fuch eftate and eftates, as he (hould, by deed or will, limit, di^ 
re£t, or appoint, and in default of fuch appointment, to the uie 
of Robert Titner in fee ; Lord C. J. Lee clearly held this a* 
revocation of the will, and not like the cafe of a bare partitioa 
only made by the fberiiF, (unattended with a fine or-conveyanco 
to the new ufe,) which would not have been a revocation. 

That where there is a deed of covenant to levy zjine to cer- 
tain ufes, and befdre the Jine is levied all the fame parties entec 
into a fecond deed, and declare that the fame fine (hall enure ta 
different ufes, in this cafe the ufes of the fine (hall be dire£te4 
by the fecond deed, Moorno"], 2 And. 46. for until tbq 
ufes be executed, that is, until the fine be adually levied and exe- 
cuted, the parties may vary the uf€s(if they all agree)as they pleafe* 
Jones tr. Morley, % $atk. 677. in Carth. and other books. 

On the other fide it was argued for the devifee, That this is 
not a revocation of the will as to the lands in queftion, that Mr. 
Freeman at the time of making his will had an equitable eftate 
in fee therein, as much as if he had purchafed the fame with 
his own money in the name of another perfon ^ this equitable 
eftate h6 devifes by his will, and the recovery and fine, as to the 
lands in queftion, do no more than convey a legal eftate to him, 
who before had an equitable eftate in fee therein, and is no 
ways incoiififtent with, nor (hews any kind of intention in him 
to revoke his will as to this eftate, and this conveying the legal 
fee to him* is only a performance of part of the articles ; 
the cafe of Titner and Titner wholly concerns a legal eftate y 
and there was a new eftate and new uf(:s raifed of that which 
.was a legal eftate at firft, which were the grounds of that deter- 
nainatipn. Th^e recovery in the prefent cafe created a fee in 
fomebody, which (if no ufes had been declared) would have been 
fubjeft to fuch trufts as the tail before was fubjett to •, and if 
the legal eftate thereupon refulted to Mr§* Freeman, it muft Ije 

X 3 : ^ m 
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^ in truft for her hufband under the articles^ and in cafe of her 
death her heir would have been truftee for him. 

It was admitted by the dcvifec's counfcl that it is generaHy . 
true where a man feifed in fee devifes, and after conveys in fee, 
. and takes back an eftate in fee by a new conveyance, that this 
amounts to a revocation; but they ftrongly infifted that the con- 
verfion of a legal t&dtc into an equitable one, or an equitable eftate 
into a legal one> does not amount to a revocation* 

Lord Chancellor Hardwicke-^XittttmimVon^ in cafes of revo^ 
eations of wills have always been favourable to the heir at law. 
It is admitted on all hands that if the teftator had had a legal 
fee, devifed it, and afterwards fuflPered a recovery, it would have 
amounted to a revocation of his will ; or if the recovery had 
been declared to be to fuch ufes as he (hould direA, and for 
default thereof to the teftator in fee, that this would alfo have 
amounted to a revocation ; and it is as .certain likewife that if a 
man feifed in fee devifcs, and afterwards conveys the fame away 
by any legal conveyance whatever, and takes back again a new 
eftate, this would be a revocation of the devife 1 but there are 
cafes go further, forif one feifed in fee devifes, and after levies 
a fine to his own ufe in fee, this has always been held a revoca« 
tion, though the teftator is in of the old ufe s this is a prodigious 
ftrong eafe; the reafon is, that courts of juftice, in favour of 
the heir, will prefume the teftator had fome intention to alter 
or revoke his will in favour of the heir, by fuch an a£k done 
after the will. 

Indeed where the teftator feifed in fee afterwards leafes for 
years or lives, or mortgages, or conveys to pay debts, thefe are 
only revocations pro tanto^ and (hew particularly how far the tef* 
. • tator intended to alter his will, by drawing the line exa£Uy. 

"> It is obje£led, that although what I have fatd of a legale&^tt 
be true, yet it is not {o of an equitable eftate ; but I am of opi- 
nion that it is, for it would be an iniquitous thing to determine^ 
that it is not, for then a court of equity would decree contrary 
to Jaw ; and therefore if a man feifed of an equitable eftate de- 
vifes it, and afterwards a new conveyance is made with his 
confent, and fome new truft declared for him, this would be a 
revocation ; but, as I fa^d before, a mortgage, or a conveyance 
in truft for payment of debts, wduld be only revocations pro tanto^ 
idt by tbefiy a Specific intention is {hewn \ fo is 2 Vem. 2951 
and fo is Ogle and Coohy 90 Feb. 1 748, where a real eftate was 
devifed, and afterwsrds the teftator conveyed it in fee to be 
fold to pay money to Mr. Onhi an4 the furplus to be paid to 
the plaintiff, though the wiibl'e to be fold, yet I held it only ii 
revocation pro tantoi aiid think the determination is rij^t; fi> 
. . - . ' • ■ - that 
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tliat tlic devifee in thefe cafes (hall have a redemptionj or tbe 
furplus after debts paid. 

Xo come to the prefent cafe : I take it for granted on both 

fides that Mr. Freeman^ when he made his wiU» had an equi* 

table eftate in ftre In the lands in queftion, and the like for life ii^ ' 

the other lands, for he coald have compelled a fpecific perform* 

ance of the articles, and obliged his wife to make a legal coa« 

▼eyance agreeable thereto ; he, having this intereft, makes hia 

^irill, ivhich could only have operated to convey thofiSn queftbn 

to the devifee, for the other he had only for life : then a fine 

and recovery are had of all together, and the ufes thereof de« 

clared as above ; the wife lives fome years afterwards ; he fttr« 

▼ives ; no appointment was ever made by, them ; he gains a legal 

fee hereby in the whole : this is certainly more.than gaining to him^ 

felf a legal eftate in the lands wherein before he had only an equi** 

table one ; for he has, befides declaring the fame to other ttfes* 

gained to himfelf a legal fe'e id that wherein he before had only an 

equitable eftate for life. Indeed if a man has an equi^ble eftate 

which he devifes, and after takes by legal conveyance the legal 

eflate therein| in .that cafe I am of opinion it is no revecafkmf 

«foT this is the common cafe where a man contrads for the pur«. 

chafe of lands, and before any legal conveyance thereof made 

to him, he devifes the fame and dies, the devifee (hall compel 

a fpecific performance, and fhall have fufficient of the teftator's 

perfonal eftate to pay the purchafe-money ; and though the 

devi/e be between the articles and the legal conveyance, it is no 

revocation^ for be it of what kind foever, it is only inftramental 

in changing an equitable into a legal eftate, and makes no altera 

ation in the will. 

But notwithflanding this, it cannot be laid down as a general 
nUe, that the turning of a legal eftate into an equitable one will 
not be a revocation ,- for if a man feifed in fee devifes, and after- 
wards conveys in truft for himfelf, this certainly would be a re^ 
vacation^ and differs from 2 Fern, 49$. and from Ogle v. Cookep 
which were to let in particular fecurities, and made no alteratioi^ 
but juft fo far, pro tanto. And if Mr. Freeman had only taken 
a fee in the lands in queftion, and nothing more, it would have 
hetn no revocation smt it is^moft plnin (though there be |U> 
proof) they came to a new agreement, to wit, that flic (hould 
be let in to join with him in an appointment ; and he, in confix* 
deration thereof, was to have a fee in that eftate wherein before 
he had only an eftate for his*life. And though it is faid, that 
as to the particular eftate in queftion, it was only turning an 
equitable into a legal eftate, yet it ought to appear that that was 
fingly the purpoie \ but here it appears it was to vary his intereft 
in the other lands, which difters this from aU the cafes of revo- 
cation pro tanto, for the recovery and ufes were to operate over 
tbe whole fee of both. 

X 4 Suppofa 
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Supi^oCei a man feifed hi fee devifes, and afterwatdd mak^s a 
fettlement on himfelf for life, remainder to his firft add'dth(!r 
fons in tail, without truftees to preferve contingent remainders. 
Hit fee^ is in him until a fon is born ; and if no fon be eveV born 
the fee will never be out of him : there can be no doubt 
but this* would be a revocation of- his will, though no fon 
eVer born :. the cafe of Lord Lincoln v. Roll is a ftron'g cafe to 
this f urpofe. . In the prefcnt cafe the power of appointment was 
l\ich a particular purpofe as might operate over the whole fee of 
Both eftates whenever they pleafed j and if Mr. Freeman had' 
been ifcifed of a legal fee, and had had a mind to let in bis wife 
to join with him in fuch an appointment, he muft have made a 
liew conveyance for that purpofe, which would certainly have been 
d revocation. And ^he cafe of^itner v; Titner, determined' by af 
Fearried' judge, is a very ftrong authority, and very appofite to 
£hc prefent cafe. Decreed it a revocation of the will. 
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Todd wf/Z^j Dodd. B. R, 

filCHARD Dddd executed a warrant of attorney, dated May 
•" 8*, 1746, to confefs a judgment for 400/. to John Todd the 
eidet" and John Todd the younger 5 John Todd the elder is dead} 
and now it is moved by Mr. Wiliiamsy that John SI^^U the furvi- 
iror and executor might have leave to enter up judgment upon 
affidtf^Hlfhat this warrant of attorney was given by the defendant 
to' tlie" two Todds to fecure atid indemnify them againft a bond 
^hieR ffi^y erttered into on the behalf of the dcfcndapt for 200/, 
lirhidi appeared to be fo by an iridi^rfement upon the back of the 
warrant ^of attorney. Cafes cited. Perk. Feoffment^ f. 192. 
.1 Injl. 52. a. b. ^ Rep. 82. SalL 87. Ld. Ray, 849. Sir 
^. Kdj^. 18. Saik'460. t Sio.^i. Ro. Ahr. 23^' tkU Autho- 
tity. SAlk 117, I Barnes 3 5 . Still v. Still, in C. -B. 2 Bafoes 
■38. cdrri^a^ 

' T^e l^ft I'efolutJon of the Common yieai was, that the power 
*ought to b6ilri£lly purfued ; but hbtwidiftandifig' jfi^/z/ cafe, the 
whole cotlrt o( B. if., after time taken td confider, gave leave to 
^the plaintiff Todd th-e furvivor to enter up judginent^ and they 
;fiid this was a ftronger cafe than any that had been eked.. 
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Smith ver/iis Evans. In Scaccario. At Serjeants* 
Inn, Dec. 6, 1751, 

IT was faid by Lbrd Chief Baron Parker^ Baron Clive, and Sealing a 
. Bazon Smvthe, {abfinU Ltgg,) that what is (aid by NortA, WimL- J?^ j^^J*' * . 
bam^ and Charlton^ in 3 Lev. i.« That putting a feal.to a will fignb^f it 
*' is a fufBcient figning within the ftatute of frauds and perjuries/' within the 
is very ftrange do£lrinei ; for that if it was fo it would be very ?*^J*^ 
cafy for one peifon to forge any man's will, by only forging the p^^uries. 
names of any two obfcure perfons dead, for he would have no 
occaGon to forge the teftator's hand. And the barons faid if the 
fame thing fliould come in queftion again, they fhould not hold 
that^fealing a will only was a fufficient figning within the ftatute. 

Lake vetfusl^^t. In Chancery, Nov* 8, 175 1. 

JT^HIS was a bill preferred by the teftator's next of kin agaiofl: Parol proof 

* his widow, who was his executrix, to have a diftributive *l™*^ 

^are of the perfonal eftate undifpofed of, the teftator having utorintendl 

given her by his will a legacy of 1400 /. upon condition that fhe ed his wife 

did not fufFer (a bond which he gave upon his marriage with her a^*^??? 

to leave 400/. to fuch children as they fhould have) to affect the*rcfidut! 
the affets, and they never had any children j he alfo left her an 
eftate in land. ' v 

The widow executrix infifts ihe is well entitled to the refidue - 
notwithftanding this legacy and the devife of lands to her, for 
that the teftator^has frequently declared his intention that fhe 
Ikouid have the refidue^ and this the defendant has in proof. 

For the plaintLGF it was 6bje£led that the teftator's parol decia- 
rations ought not to be admitted ; the evidence is, that the witnefs 
in travelling with the teftatpr, who was not very well ia health, 
and talking of ferious things, the teftator faid he had done very 
handfomely for bis wife^ and that he had done very well alfo for 
his fifter and brother, and faid that after his debts and legacies 
were paid he hoped there would be fomething very handibme for 
her befides \ that he had given his wife half of his money in a 
fum certain, and if ihe had good luck in getting in his debts, 
there would be fomething more, which would be all her own. 

Per Lord Chancellor — If making a wife executor of itfelf 
ihould be allowed to be a good reafon why (he fhould have the 
refidue when fhe has a conliderable legacjr, we iball not know 

where 
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where to ftop; but where a wife is executor, and there is a 
great affc£licyn proved to be between them, as here is, it is very 
reafonable to admit this kind of parol proof, and a lefs evidence^ 
than this would have turned the fcalc in her favour ; therefore 
th€ bill mud be difmifTed. 



HILARY TERM,. 

2S'Geo. II. 1752. 



Nota s The year of our Lord 1 75 1 confided of no more than 
282 days. The year of our Lord 1752 began upon the 
I ft day of January^ and confifted of no more than 35 j 
days, from the 2d to the 13 th of September this year, both 

- ihclufive, being expunged out of tte calendar, in order 
to reduce it to the New Style. « 

Lewis verfus Willis. B. R. 

NU babuit tNDEBITJTUS ^ajfumtfit for the ufc and occupsttion of 
'•'su'^abaid' '^"^^s ; thc defendant pleads nil hahuit in tenementis zt tJie 
plea to'aa ^^^^ he permitted the defendant to occupy th^ lands ; plaintiff 
airumpfitfor demurs. Per ciirinm — ^This i» a bad plea to an a£tion upon the 
theufe and ^^^^ f^^ ^j^^ ^f^ ^^^ occupatioD, and fo it was determined ixi the 
cafe of itichard v. Holditch^ Hi/, 13 Geor !•; but in debt for rent 
upon'a leafe not indented, this plea may be pleaded, becaufe an in- 
tereft paifes by a leafe ; befides the plea is ill pleaded, for it ought 
to fay that the plaintiiFhad nothing in the tenements at the time 
of the aAion, nor at any other time ; there is no occafioti for 
the plaintilF to ihew any title upon thefc contrafts. Vide Jtat 
II Geo, t» . ' 



occupatioa* 
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Wallop veffus Irwin. B. R. 

TH E defendant died after the rule to plead was out, but te^ Dciiadtiit 
fore the time given to him by a judge's order for pleading ^^^^ 
was out, and the plaintiff figned an interlocutory judgment, and gi^tntp 
fued out z/cire facias thereupon againft the defendants executor pleMicx- 
upon thtjat. IT. 3. c' ii. /. 6. to (hew caufe why damages ^^^'/^ 
fhould not be aflcffed and recovered. Mr. Ford moved to fet the after ud 
proceedings afide, alledging that the writ abated by the death of F<^f* 
the defendant before interlocutory judgment was figned, notwith- y^^^ 
(landing the rule to plead was out ; and cited the cafe of Siiert 
V. Tbe eMecutor rf General Stijell, Mich* 9 Geo. 2. where it ap- 
peared the general died at Bath a day or two before the time for 
pleading was expired. Lord Hardnvicke and the court held tho 
Ijiit abated. Proceedings fet afide as irregular. 

Wingficld verfus Stratford & al. B. R. 

TROVER for a gun. The defendants plead that the plaintiff A gun it m 
kept the gun to kill game, and not being qualified, they juftify SiTJSi** 
(as gamekeeper and fervants to ^. 5., lord of the manor) the 
taking away the gun from the plaintiff; but the plea dodi not 
alledge that the plaintiff was out fporting with the gttn> nor 
where th^ gun was taken. Plaintiff demurs. 

Aiid the court held, that a gun is not neceffarily to be taken 
to be an engine to kill game, as it does not appear upon this re^ . 
cord that the plaintiff killed game With it } he might ufe it to 
(boot crows, or deftroy vermin ; and it is not like nets and point-;? 
ers^ and fuch dog§ which can only be kept for killing the game. 
Judgment for the plaintiff. Vidh % Stra. 1098. * 

Rex ve^us Eliz.'Spenfer. 

THE defjsndant was indi£led for perjury, put in bail, was oneacqait- 
tried and acquitted, and now the bail moved that thej might fed of per- 
be difcharged from their recognizance. The clerks of the crown- l^^f,'^^^ 
office oppofed this, and faid the courfe of the court was, not to charged 
difcharge the bail until the acquittal of the defendant was en- thowyh the 
tcred upon record. ' ^ wtJiii 

JFrigbt and Dennifon Juftices. at firft doubted, and were for 
refpiting the recognizance until the next terni ; but Fofter J. totis 
viribus infilled the bail fip:ht to be difcharged, for that by the 
fofiea in court it appeari^the defendant had bc<n abcjuitted, and 
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cannot be called upon again for the fame charge ; and he faid if 
the court fhould refpite the recognizance till next term, (which 
would cod no lefs than i/. 6s. \id.) it would be eftablifhing a 
pradlice for the benefit of the clerks in court, to the prejudice of 
the fubjcsfl, which he could never agree to. Afterwards Upright 
and Dennifon [ahfente C. J. Lee) concurred with Fofter ; and the 
recognizance was ordered to be difcharged ; and they faid, if 
any body was aggrieved by this order, let them apply to the 
court next term, if they think fit. 

Murray verfus Wilfon. B. R« 

*T^H1S is an a£tion of debt upon a judgment of tianfuic ia an 
^ inferior court \ the declaration is as follows : 

Ddit ttpon a ^urry : (to wit,) Robert Murray complains of George Wilfon^ 
wStin M ^^^"8 ^^ cuftody of the marflial of the Marjbalfea of our lord the 
hferior now king^ bfiforc the king himfelf, of a plea that he render to 
him 3 /. 19 /. 4 rf. of lawful money of Great Brttairiy which he 
owes to and unjullly detains from him} for that whereas the 
£iid Robert heretofore, that is to fay, at the court of record of 
our lord the now king of the liberty of the mayor, commonalty, 
and citizens of the city of London^ of their town and borough of 
houthmark in the county of Surry aforefaid, held at the court- 
houfe within the town and borough aforefaid, and within the 
jurifdidion of the faid court, on Monday tho 19th day o( Novem^ 
ber^ in the 24th year of the reign of our lord the now king, before 
William Moreton efq. then ftewatd of the faid court, according 
to the cttftom of the hid town and borough aforefaid, from time 
whereof the memory of man is not to the contrary, ufcd and 
approved of within the town and borough aforefaid, by the con- 
fideratSon of the fnid court, recovered again fl: the faid George 
3 /. 1 9 J". 4^. for his cofts and charges by him laid out and expended 
in and about his defence, in a certain plea of trefpafs on the cafe 
on promifes by the faid George In the faid court of our faid lord 
the king of the borough and liberty aforefaid, before then com- 
menced and. brought againft the faid Robert^ adjudged to the faid 
Robert^ and at his requefl in and by the faid court, for that the 
f aid George did not furtht- r prof^-cute his plaint in the faid, fuit, 
but became nonfuit therein; whereof the faid George was con- 
victed, as by the record and proceedings thereof remaining in 
tht; faid court at Southnvark aforefiiid may more fully and at lafge 
appear, which faid judgment (till remains in its full force, 
ftrength, and effeft, not reverfed, vacated, annulled, difcharged, 
or fatisfied ; and the faid Robert hath as yet obtained no execu- 
tion of the aforefaid judgment, whereby an aftion hath accrued 
to the faid Robert to demand and hayj|#f the fiid George the faid 
3 /. 19/. 4 rf., yet the faid George^ thWP^h often requefted, hath 

N not 
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not yet rendered the faid 3/. 19/. 4Y/., or any part thereof, to 
the faid Robert^ but to render the fame to him hitherto hath and 
ilill doth wholly deny, to the faid Robert his damage of zo A, and 
therefore he brings his fuit, isfc. 

To this declaration the defendant has put in a general demur* 
rer, and the plaintiff has joined in demurreri which is entered of 
Rafter term laft. Roiulo 373. 

Mr. Weller for the defendant obje£led. That debt upon a 
judgment of nonfuit in an inferior court would not lie \ and tdiy^ 
That if it will lie, yet the declaration is bad in fubftance, for it 
does not appear that the plaint in the court below was ie¥,ied for 
a caufe of adion arifing within its jurifdi£lion;.and 2^ht ^^^ 
declaration ought to have fet out the plaint and the fubfequent 
proceedings thereon, and cited fome old cafes to Ihew this. 

Mr. Wit/on for the plaintiff— At common law neither plaintiff 
nor defendant had any cods, they were given to the plaintiff by 
theftatute of Gloucefter^ 6 Ed, i. ; but the defendant had no cofts ^ 
until (above 250 years after that time) by the JIah 23 Hen, 8. 
* r. 15. it was enafted, That if any perfoi^ after fuch a day ihall 
commence or fue in any court of record, or elfewhere in any 
other court, any atlion, bill, or plaint, in any of the particular 
cafes there fpecified, and the plaintiff m fuch aftion ihall be 
nonfuited, or a verdidl pafs againft him, that the defendant fliall 
have judgment to recover his cofts, isfc. 

This being found to be a beneficial law with refpeft to the ' 
particular aftions to which it extended, the legiflature by the 
^at. i[Jac, I. r. 3. extended it to defendants in every aftion 
wherein the plaintiff or demandant' might have cofts if judg- 
knent flioiild be given for him, and to have the like proccfs againft 
the plaintiff as by the ftatute of 23 H^en, 8. 

One or both of thefe ftatutes create the debt or duty for which 
the prefent adlion is brought, and there is no doubt but the aflion 
well lies hereii the declaration has fufliciently ihewn the caufe of 
it. The fubftance of thefe two ftatutes is no more than ihiSf viz. 
That if a plaintiff commences an adion, in any court whatever^ is 
nonfuited f or have a verdiB againjl himy and cofts adjudged agaigft ^ 
him by that court, the defendant (hall have procefs to recover. 
All this matter the prefent declaration (hews with the utmdft 
clearnefs and certainty. 

For the plaintiff therein fets forth, that he, at a certain Court 
pf record, held at a certain place within its proper jurifdiftion on 
. the l^th of November y ,24 Geo, 2, before the judge of that courtj^^ 
by'confideration of the court recovered againft the prefent d*e* 

^ * fendant 
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fendant 3/. 19/. 4//. for his cofts expended about his defence iii 
a plea of trefpafs upon the cafe, by the defendant in the fame 
court commenced againft the prefent plaintiff, adjudged to him 
at his requeft by the fame court, for that the (iiid George Wilfin 
did not further profecute his plaint in that fuit, but became 
I mnftdt therein, whereof he was convidied prout per reeorium^ 

&c. Here is an adion alledged to be commenced or plaint 
levied, a noiilbit, and cofts adjudged within the proper jurif- 
dldion. 

Debt lies upon a judgment of nonfuit for 16/. cofts in an 
inferior court, upon the Jlat. 23 H. 8. Hamvood v. Fairbaume^ 
Cro. Eliz. 96. and to ibe Uke pnrpofe is i Leofi. 3 16. cafe 344. 

Having ihewn that the afiion well lieSj it will be proper to 
anfwer the objedions taken to the declaration, which fcem to go 
rather to its brevity than its fubftance. 

It muft be admitted, that formerly, in adiotis of this kind, 
the fuperior courts required greater exaclnefs, and particularly 
in fetting forth the whole proceCi of the fuit in the court below 
from the pledges id profecute to ^tml Judgment i' hut of later . 
years a greater latitude and more general way of pleading pro- 
ceedings in courts hath been allowed. Antiently, if a man 
'pleaded a judgmenlT recovered in a court in this hall, he fet 
forth the whole record verbatims afterwards. they came to allow 
.of a taliter procejhmfuitf and an abridgment of the. proceedings; 
and laftly, they allowed a recuperavit only to be well enough, 
becaufe all proceedings in fuperior courts were prefumed to be 
regular until the contrary was fliewn : but this concife way of 
pleading was a long time denied (in refpe£l) to inferior courts, 
becaufe they were tied to ftri£ier forms, and therefore were 
forced to fet out the whole procefs. However, at length a taltter 
procejfum fuit was allowed to inferior courts, provided ftill they 
were courts of record ; and now this fliort method is at laft al- 
lowed in pleading a juftification under a recovery in an hundred 
court, becaufe the whole procefs muft be given in evidence ; fo 
that fuch a formal nicety and tedious prolixity is not .now re- 
quired ; but our learned jlidges, in thefe later and happier days, 
have rather been ajiuti to jdo juftice, than to find out little flips 
in pleadings. 

To (hew this, 2 Lev. 81. Doer.Pafmitery trefpafs for taking 
the plaintiff's cattle ; the defendant juftifies under a plaint levied 
in an hundred court by the plaintiff againft J. S., whereupon 
ta/iter proceffumfuit that the plaintiff was nonfuit, and cofts taxed^ 
and a precept to levy, by which he took the cattle abf<( hoc that 
• he was guilty before the delivery of the precept or after the re- 
turn. The plaintiff demurred i and it was objected that this 

ihoit 
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(hoTt way of pleading a judgment in inferior courts is not al- 
lowable ; but the obje£lion was over-ruled, and the court faid 
the pleading was well enough. For the like purpofe, 3 Lev, 403. 
Patrick V. Johnfon. 7. Mod, loa. Lane and Robinfon. And 
2 'J/m/. 195. Higgin/on and Martin. 

' But it is further obje&ed that the declaration is ill^ becaufe'it 
does not Ml<^ge ^hat the plaint was levied for a caufis of a£lion 
arifing within the jurifdi&ion. 

In anfwer to this objedion it may be admitted, that if this had 
been an afiion brought by one who was plaintiff below and had 
recovered there, the objeftion might have had fomc weight in 
it, and it might perhaps have been incumbent upon him to have 
ih^wn that every ftep he himfelf had taken in the inferior court 
in which he was the vl&ot was legal and regular, and that his 
caufe of adion arofe within its jurifdi£lion ; but furely it can- 
not be necefTary for the prefent plaintiff, who was defendant 
below, to (hew that the plaintiff there proceeded legally. Sup- 
pofe JFi/fon, the plaintiff below, had no caufe of adion at all, 
(which is really the truth,) how could it with truth be alledged 
that the plaint was levied for a caufe of adion whicb-arofe within 
the jurifdidion ; and if it be neceffary to alledge this, it muft be 
neceffary to prove it, and that would have been impoffible. 

Suppofd there is not one legal or regular ftep in JVilfon^z pro* 
ccfs below, yet if the nonfuit be properly recorded, that is a 
fufficient ground for the prefi^nt plaintiff to maintain this adion, 
and is the only gjfl thereof. For this piirpofe Hci. 219. Drury v. 
Fitch : this was an adion for words not adionable ; and at the ' 
trial the plaintiff was nonfuit ; and now it was faid by his coun- 
fel that the defendant was to have no cods, becaufe the words 
are not adionable : but Lord Hobart fays, ♦" I was of a contrary 
** opinion -, for the words of the law are plain and general, that 
*^ the defendant fhall have cofts of the nonfuit ; and the vexa* 
** tion is moregrofs if there were no caufe of adion, for elfe a , 

' *^ man might fue with more fafcty where he had lead caufe, and 
^ fo cofls adjudged.*' So in the prefent cafe it muft be taken 
upon this decfaration, which is admitted to be true by the de- 
murrer, that the defendant Wilfon commenced a fuit in a court 
below for a caufe of adion which h^ could not prove at all, or 
could not prove that it arofe within the jurifdidion. To the 

' Kkceflfed are Palm. 147. 2 Ro. Rep. 213- Palm. 365. Hob. 2S4, 

, Styl. 149; Hejler^^ cafe, Cro. Car. 175* 

The court gave judgment for the plaintiff upon the firft argu- 
ment, and faid that the declaration was a very good one both in 
^ form and fubftance ; the nonfuit is laid to be given and r^ord;:d 

. ' '• -at 
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at a court held within its proper jurirdi£l:ion ; and that is fuf« 

ficient ; and the plaintiff below's procefs may be illegal from be:- 

. ginning to end, for aught we know ; and the declaration would 

have been good upon a fpecial demurrer. And they held the 

, argument for the plaxntifF, and the caSfes cited, to be good law. 



Articles and 
conveyances 
fet afide for 
fraud and 
impofitioo* 



Baugh verfus Price. In Scaccario. 

'TpHIS bill was preferred by the plaintifF, who is the fon and 
'*' heir of Thomas Baughy who was the fon and heir of Rowland 
Baughy to fet afide articles, and feveral deeds and conveyances 
under them, made by the plaintiff's father Thomas to the de- 
fendant. 

In OBobcr » 739 Rowland Baugh the grandfather was about 
72 years old, affli£ted with the gout and a rupture, and his life not 
worth above one year's purchafe, being tenant in tail of an 
tftate called Stonehoufey with remainder to himfelf in fee, worth 
about: 3000 /. ; his fon Thomas being heir expedient in tail and 
in neceffitous circumftances, by articles of agreement of the 2i(t 
of O^cber 1 739, in confideratiori of 1 500/. to be paid to him by the 
defendant within a year, and of an houfe in Pri/lein worth 200/. 
to be conveyed to Thomas Baughy he covenanted to convey to the 
defendant the faid eftate in fee-fimple, fubjeft to the eftate for 
his. father's life ; foon after the fi;^ning the articles,^ Thomas^ 
Baugh was defirous of being offiYic bargain,, but the defendant 
would not let him; fo on the 2^, oi November 1739, a leafe and 
releafe was prepared by the defendant, (who is an attorney,) and * 
executed that day at his houfe, when nobody befules the defend- 
ant, his fon, ai>d another perfon, were prcfent. Thomas. Bm^ghy 
among other things, covenants that he is feifed in fee; and 
there is a elaufe of warranty againft Rowland :jnd his heirs, 
and the ufe of a fine formerly levied by Thomas is declared to de- 
fendant in fee ; and in coAfideration thereof he conveyed ^o 
Thomas thc houfe at Pr'tjlein: but in that conveyance there is ao 
fuch covenant or elaufe of warranty: the 1500/. in money jto 
be paid, the defendant makes out that he paid it thus, ^iz. 
that he paid off to Lord Oxford 550/. owing to him by Thomas 
upon a mortgage of another eftate (which was as much as the 
fame was worth) j .200/. Thomas owed. to defendant; 250/. 
which defendant pretended he paid him in cafh ; and for the re- 
maining 500/, he gave Thomas a bond to pay it within a limited 
time after Thomas Baugh ihould have fuffered a recovery to de- 
fendant's ufe. 

Old Rowland Baugh died the 8 th of July fj/^Oy having lived 
no more than nine months after the making the articles, where- 
upon Thomas writes ^ letter to Price acquainting him with bis 

13 father's 
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fjtther^s death, and tells him that he (hall zQ, in all refpe£la 
agreeable to his wifhes. In another letter he tells Price he fhall 
always a£l ju(Uy» and fays that Prite has got a good bargain of 
him^ that he might afford to give him a buck, but fays be ihall 
not touch one without Prlc^% confent.' ' 

After this, in Fetruary JT 40, Thomas B. filed his bill in 
Chancery to fet afide thefe articles and conveyance, and to be re^. 
lievedy to the fame effe^ as the prefent bill ; the defendant Price 
put in his anfwer thereto^ and denied the fraud charged. 

Tbomcu B. being at that time indebted toPrice In ido/., which 
he was to give Price with his fon as clerk to him, was threatened 
to be fued for it, and by other arts of Price was intimidated 
from proceeding in Chancery. Nay,Pr/r^ was not content with 
Thomas ' BJ$ (lopping the proceedings in Chanqery, but infifted 
upon fome fatisfaQion to be made to hiih for the afperfions he 
pretended had been cafl: on him by that bill; and accordingly 
prevails upon Thomas B. to execute a deed, dated OBober 1741 9 
reciting the proceedings in Chancery, and that the purchafe was 
a f^ir one, and Thmas B. thereby confirms and releafes the 
eftate to Price, Soon afterwards, Thomas B. and Price, with 
t}ie affiftance and intermediation of one DoBor Thomas, (to 
whom Thomas B. applied,) fettled all accounts, and Thomas 
Baugh {ceincd fo well fatisfied that he thanked DoQor Thomas 
(who appears a^s a common friend to both) for his kindnefs. Ii^ 
1743, Thomas B.'s bill in Chancery was difmifled, and in 1745 
he died. The prefent plaintiff his fon foon after preferred this 
bill to be relieved upon paying the purchafe-money and intereft 
to Pri(:e, and all neceflary and permanent repairs. 

At the hearing of the caufe, which lafted eight days, two 
queftions were made ; ifi, Whether the articles and convey- 
ance were obtained by fraud and impofition ? and idly. If they 
were, whether Thomas Baugh, bv any fubfcquent aft, had 
purged thzt fraud or impofition f And after time taken to confider, 
the Barons were unanimouily of 'opinion for the plaintiff upon 
both points, and gave their judgmentym^/i». 

Baron Smythe^Thett can be no doubt at all but as this cafe 
fiood 6riginally, and at the timcit was depending in Chancery, 
that court would have relieved. Here is a fon who is remainder* 
man in tail, (in the life of his father old and infirm,) not know* 
ing the value of the eftate, trafficking with an attorney^ who had 
tranfa£led bufinefs for his father and him 26 years, had feen the 
family-fettlement, and is taking advantage of the fon's neceffitous 
circumftances, and purchafing his eftate for half the real value 
"of it. Price draws all the writings himfelf, Thomas B. has no 
draught or copy, nor any attorney or counfel concerned for him ', 

Vol. I. Y here 
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. here h no'valaation made of the cftate, the whole tranfiifiioR 
kept a fecrct from old Rowland, Price feems to have made 
Thomas B. do jttft what he pleafed, made him covenant that he 
was fctfed in fee, which Price knew he was not, makes him 
enter into a warranty; fe that Thonun J. rnnft certainly be 
guilty of a breach of covenant, for he was not feifed in fee ; and 
yet Price fwears be only bought of him a remainder in tail, 
xhon^Tkomas B. has aftually conveyed an abfoiote fee, and 
xlof a bafc fee or determinable, fb that the articles and ccMivey- 
ance are fraudulent upon the farce of litem. Another fraud is 
' the keeping back 500/. on the bond, to be paid in a month after 
(uffering a recovery j and if what Price fays h«e troe, that he 
only bought a remainder in tail, he had no right to obKge Tbo^ 
' mas -B. to fuffer a recovery to bar tlic remainders over. 

The ad qurftton is, Whether the fubfequcnt afls of Thomas B. 
will bar the plaintiff.^ And I ;im of opintoti they will hot, and 
that he ought to be relief ed. 

It is ftrongly infiftcd upon for the defendant that the Ietter9 
from Thomas B. to defendant foon after his fathcr^s death fliew 
that he thought the bargain a fair one. But to this it is rightly 
anfwcred, that they were written foon after his father's deaths 
before his eyes were opeir, and before he knew the real value of 

. thceftate; for he not long afterwards preferred his biU in Chan- 
cery^ and I think the arts and threats ufcd by Price to ftop that 
fuit were as fraudulent as the original bargain^ and the recital 
in the releafe executed thereupon is falfe, for the bargain was a 
tery unfair one ; and fupprejio veri^ or fuggeJHo falfi^ have al- 

• ways 6een held fufficient to fet afide a releafe. r Vernm 20. 32. 
I Wms* 240, . Thomas Baugh was made to think that his fuit 
was without any good foundation, and to fear that he fliould be 
liable to cods v and if the purchafe was at firft fair, it wanted 
no confirmation. Thomas B. was never fully apprifisd of his 
tight, but was continued in a ftate of delufion by Price till his 
death> who impofed upon him in every tranfadion. 

It was further obje£led for the defendant, that Thomas A 
all his life ftood by and faw Price laying out great fums of mo- 
ney in repairs and ornamental additions, {s*r/_ But to this tt is 
tightly anfwered, that Thomas JS.'s acquiefcenccs were founded 
iipon a miftake into which Price hid kd him. I' think Price 
fliould be allowed for all neceiTary repairs ; relief has been often 
granted in ftmilar cafes, i Fern. 167. 205. 237. 443. 2 Vem* 
1 4. I Wms. 310. 

The cafe of Cole v. Gibbons^ 3 Wms, 290. was ftrongly relied 
upon by thp defendant's counfcl; but fAtf^- cafe differs* very 
materiallyfrom/^//;' that was not the cafe of aa heir in the life 

: - * of 



Hilary Term, 2^ Gtf^.tL 1752. 323 

of bis fatheri nor of a remainder-man or reveiGoner; nor was . 
there any fraud in the orginal bargain in that cafe upon which 
Lord Talbot laid great ftrefs : the party tbere confirmed the bar- 
gain when he was fully apprifed of eyery thing ; but in this cafe 
at bar here is fraud in every tranfaiiion, appearing by written 
eyidence, which cannot err ; for Thomas B. was deluded from 
firft to lafl; ; and the cafe of Lord Chefterfield and Janfen i^ands 
quite clear of frauds fo nothing like this cafe. 

It is the policy of the nation that fuch bargains as this (hould 
not (land ; and if the courts of juftice were to hold them good, 
it would be to encourage extravagance and difobedience in 
young heirs on one hand^ and avarice, fraud, and impofition oh 
the other; and therefore I am of opinion that the articles and 
deeds ought to be fet afide upon the plaintiff's paying the' de* 
fendant his principal and intereft, and that the defendant be 
allowed for all needful repairs, and that the plaintiff be paid his 
tofts till this time, and that the fubfeqaeht cofts be referved till ^ 
the coming inoi the Mafter^s report. 

Note i The reft of the Barons delivered their opinions to the 
fame cfkGtj fo there is no occaCon to fet them down. They 
faid there was no inftance where the original oontra£l was 
fraudulent, that any fubfequent a£l could purge it, and that, by 
ftopping the fuit in Chancery and the rcleafe thereupon given. 
Hit fraud was double hatched^ and that the tranfadion was iniqui- 
tous from beginning to end. All the Barons held that Thomas 
Baugb was of fufficient age, and capable of tranfading bufihefs ; 
and though it was infifted for the plaintiff that Thomas B. was 
made drunk by Price at the time ^ of executing the articles, yet 
that not being fully proved, it was laid quite out of the cafe, 
and lie was confidered ^s fober at the time. It was alfo fai4 
that PnV^ Jiad put Lord Oxford upon calling in his 550/. to dif* 
trefs Thomas B, \ but that was not proved^ fo was laid out of 
the cafe ; but it appeared clearly Thomas B. was in necei&toas 
circumdan^es. 
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Herbert verfus Williamfon. B, R., 

Upon a trial ^IT7HILE an aAion of trefpafs was depending, to try whe- 

•ff* ^?*^ ^^^ ^^^ ^^^ ^^^ ^^^^ ^^^^ ^^^^ within the townftiip 

mttft follow ^^ Kendall in the county of Weftmorland^ and fo liable to be rated 

tiieverdia, to the poor of that town^ Do£lor Rotieram, the difienting mU 

h^**^r^ nifter there, ynxoXfi z pamphlet to prove that the pari and cafik 

cttionarf* lands vfcxe within the townlhip; whereupon the court was 

piwertogive nioved that an information might go againft the do^or and the 

^nottegiwc publijber^ upon an allegation that this pamphlet was written on 

purpofe to influence the jury of the county of Weftmorland. 

When they came to (hew caufe^ it was propofed and agreed by 

. thecQunfel on both fides, and by the court, that it might be 

tried at Lancqfier upon z feigned tffue^ whether the park and cafiie 

lands were within the townfliip of Kendall; accordingly the 

caufe was tried zt Lancqfier, and a verdi£l was found for the 

defendant that they were within the townfliip. Upon the return 

of the pofiea^ the Mafter refufing to tax cofis upon this feigned 

Iffue, which was come into by confent, therefore it was moved 

that the Mafter might be obliged to tax defendant his cofts. 

And upon deba^iig this matter by five counfel of a fiile, 
* VTright, Dennifonj and Fofter^ jHftices^ {eAfinU C. J. £«f,) were 
clear that the court in this cafe had no difcretionary power as to 
cojls^ but that cofis by law muft follow the verdi£l \ and that this 
matter is not a new queftion, but was determined in this court 
I Anna, between S//7/ and EUgers, where z feigned, aSi^n y92S 
ordered to b^ tried t»t the affizes, upon an iflue dire&ed by this 
court upon a matter in the crown office, and there was a verdid 
for the plaintiff, and he had his cods. Lilly* s Abr.^Tj. which 
book, Wright J. faid, was of authority in matters of pradice ; 
and upon fearch made in the office, this is found tebe fo. Np\ 
cholls V. Nichclls was alfo a feigned ijfue^ and cofis followed the 
verdi£l ; and this is alwaysy^ when z feigned iffue is direded by a 
c^rt (flaws but when an ifliie is dixc&cd by the cwri of Chan* 
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reij, then this court gives no eojls^ bu.t the finding of the jury is 
returned to the Chancery^ and cofts there zxe in the difcretion of 
that courts becaufe xhtjlatutes giving cofisio not extend to courts 
of equity as they do to courts of Jaw. s 

The Mafter was ordered to tax the defendant his cofts* 
Rex vcr/iis Johnfon and five others. . B. R. 

nr^ HIS is an indiAment which charges that. the fix defendants, Indjament 

* together with feveral others, unlawfully aflembled to difturb "'J^^^ 
the peace of the king, upon the 22d ofAugaH in the 24th year of nt^a^ « 
JT/'/Tj: 'George 2. with force and arms broke and entered the mine lead miae * 
of J. -ff. and J. S., and unlawfully took and carried away «--— . JJ|^*^*°* 
pounds of black lead, r^^/rtf/ar^m^ &c« not^iuihed 

tiponmo* - 

It was moved by Mr. Clayton that this indi£lment might be ^^ 
quafiied, alledging that this was a mere afiion of trover or trefi 
pqfsf and not a matter of public concern; and cited Rex v. Archer^ 
////. 1 1 Geo. 2. ^Rex v. Man^ fame term. Trin. 15 Geo. 2. 
flex v. New/ball, and Rex v. Dunn^ faf tf Geo. 2. Rex v. 
Qad or Guejf, Paf. 22 Geo. 2. Rex v. Ma/on, Hil. 1 1 Geo. 2. 

On the other fide it was faid for the profecutor, and refolved b]f 
th^ whole covirt, that the number of perfons aflembled together 
differed this cafe from all the csifes cited, and the defendants are 
not entitled to any indulgence from the court ) and if the word 
riot had been in the ifidi£lment, it might have been eafily proved, 
for this affembling was at a time ihCt/i^^^rAi/ii when the judges 
wejre trying other perfons for the like offence at Carlijle; therefore 
' the defendants may demur if they think fit,, for it is in the difcre- 
tion of the court whether they will quad any indi£kment whatever 
upon motion. 

Watfon qui tam verfus Jackfon. .Ej. Rt 

'Tp HIS was an a£liqn qui tam by a common ir\fo:f nxer upon the J^h^tnxn 

* ftatute for kiUing game.' Mr. Clayton n^oved for judgment Jjonfutt* * 
as in cafe of a nonfuit, and obtained a rule for the informer to againftan 
fhew caufe this ^erm. No caufe being njow fliewn, the rule was In^o^rmerqai 
inadc abfolute. game law. 
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Inraadioii »TpHIS is a fpecial aftion upon the cafe againft the defendant 
fr **^ Wmiff ^^' diftuAing the plaintiff in his pew in the foatk aifleof the 

in his pew, church of Wrexham in the county of Denbigb, which he claims 
thcplainriff by picfcription as appurtenant to his niefiuage in^the parifli.' The 
^T^^ declaTation fets forth, that the plaintifFand all thofc whofe ^eftate 
ht reputed he hath in the faid mefluage have time out of mind repaired the 
ir agaiBft « ' ^tvir. Upon Not guilty pleaded, there was a verdift Tor the plain-. 
S2?hi • **^> iubje^ to the opinion of the court, upon a cafe which ftated 
^ difpott «ridi that at the trial diere was no evidence given that the plaintifF, or 
thecNiDaiy. ^Xij of the owners of the mefluagc, had ever repaired or been 

obliged to repair the pew, or that the pew had ever wanted I 

repairing. ' I 



This cafe was argued in Hilary term, 24 Geo. 2. by the 
Honomrsfblc Mr. Sathur/I'iox the plaintiff, and Mr. Mareton for 
the d^ndant ; and the fingle queftion Was, Whether the plain* 
trff can maintain this aftion without -proving repairs done to the 
pew? 

It was argued for the plaintiff, that as this. was an a^icn by 

' one in poffcraon againft a mere ftranger and wrong-doer, that 

there was 110 neccffity to prove any repairs j and that there waa 

« great difference between an aflion againlt a ftranger, and a con- 

ft tCT. ft4i, teft with the ordinary in prohibition; for at common law fhe or- 

C^Vm 7' ^^"^7 ^^ ^^^ difjpofal of all the feats in the church, and although 

they DC built and repaired at the charge of the whole parifh, yet 

fiat will not ouft him of his jurifdi&ion, and therefore a fpecial 

title muft be (hewn againft him by building or repairing the feat. 

t Lev. 71. Sir Tho. ^Jones 3, 4. But poffefCon alone is fufficient 

to maintain this a£lion againft a ftranger. 

t lloL Abr. On the other fide it was infifted that the church and feats are 
Ho^ 6 ^^ ^"^^^ ^^ all the parifliioners as the market or highways, unlefsit 
J loft. 209^- can be {hewn that any particular parifiiioner was placed in a cer^ 
Comyw tain feat by the authority of the ordinary, or built and has re- 
T.^Uym. P^^'^^ ^^' ^^^ IjstA HaleSy in a cafe like this at Winchejler^ di- 
^a, ' redled the jury to find for the defendant, becaufe there was no 

proof that the plaintiff had ever repaired the feat. }. Sid. 203. 

- • 

Lee C. J.f Denffi/on and Fo/ler J., inclined to think that the 
plaintiff had no occafion to prove repairs; but Wright J. being 
inclined to think the contrary, time was taken to confider until 
this term, when the opinioh of the whole court for the plaintiff 
was delivered by 

* In 
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Lee C. J.— It is obje£led for the defendant, that as repairs were 
Idd in the declaration and not proved at the trial, the /j^^j ought 
to be delivered to the defendant ; but we are all of opinion that 
this being ^pojfejfory a^iion againft a ftrangeri and a mere wrong- 
doer, the plaintiff was not obliged to prove any repairs done hj 
himfelf or others whofe eft ate he hath $ for it is a rule in law 
that one in pojfejjion heed notjhev) any title or conjtderatim far fucb 
pojfe/jion againft a wrong^doer* 

But it is otherwife where one claims a pew or an aiile in a 
church againft the ordinary, who jmdoubtedly hzsprimd facie the 
difpofal of all the feats in the church ; and againft him a title or 
confideration muft be (hewn in the declaration and proved, as 
the building or repairing, C5V. And this is the true diftinftion* 
3 Lev. 73. 

The Mrhole court were clearlv of opinion, that pofleiEon and 
laying it to be appurtenant to tne houfe, withaut laying or prov- 
ing that plaintiff repaired the peW| was fufficient againft a mere 
ilranger^ and relied upon the cafe of Burton v. Bateman^ 
I Sid. 203* 

Judgment for die plaintiff* 
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PcrKns, Affignee of Hughes a Bankrupt, verjus 
. Smith. B, R, \ 

Tfiomlies y N trover, the jury find a fpecial yerdift, which in fubftance is 
CSt"whV"' A ithortly this : That upon the 22d of September 1749, Hugha 
dKpoLof was poflcfled of the goods in the declaration as his own properr 
goods the tyi and became a bankrupt chat day ^ that the plaintiffis aflignee 
Moth2^ ®^. under the commiffion 5 that upon the 23 J of Septetnher 1 749, the 
jji, maifter's ^ef^ndant Smithy who is fcrvant and riding clerk to Mr. Garret* 
»fe, whether way^ to whom the bankrupt was confiderably indebted, went tq 
airthSrit°or , ^he bankrupt's fliop (^o try to get his matter's money) andfoun4 
i»otfrom Hs it ihut up, and that the bankrupt delivered to Smith the goods ii| 
a^ftiBr for ib the declaration, who gave a receipt for the fame in the name of 
^^^' bis matter^ s^ld fold the fame for ^his matter's afe« 

It was objeAed, that the afkion wa^ improperly brought againft 
tht firvant Smithy who a£ted wholly in this matter for his mq/!er^ 
«nd that the converfion is found to be to the ufe of his maflerm 
which is the gift dt an afiion of trover. After t,wo argument^ 
at the bar, the court gave judgment for the plaintiff. 

Lee C. J.— The point is. Whether the defendant is! not a tort^ 
^ feafor; for if he is fo, no ^K/i^^rz/y that he can derive from hi^ 

mafterc^n excufe him from being^liable in this aflion. 

Hughes the bankrupt had no ri^ht to deliver thefe goods tp 
Smith s iSatpJi of trover is the drainer or dij^fal of goods (which 
are the property of znotheryivrong fully g and it is found that the 
, defendant himklt di/fo/ed of them to his mqfier^s u/e^ which his 
mafter could give him no authority to do; and this is 2i converfion 
in ^mtiby this difpofal being his own tortious a£i *, the aB of felling 
the eoods If the converfion, and whether to the ufe of himfelf, or 
another, it makes no difference ; I am very well fatisfied that 
i!(x\^fervant has. done wrong, and that no authority that could be 
derived from bis mafter before^ or after the h(X^ can excufe him. 

The 
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/?WThc finding that the defendant difpofed of the goods for his 
- Jiei^s ufe is only the conclufiou of the jury, and does not bind 
the court ; the taking upon him to difpofe of another's property 
is the tortious aA, and the gi^ of thi^ a^ion. Judgment for the 
plaiiitiff /^r totam curiam. 



Rex verfus Simmonis, a Jew. B. R. 

^TpHE jew was indifted for putting into the pocket of one A/b^ Newtrkif 

^ ley three ducats, virlth a malicious intent to charge him *with ^"^^T 

felony, and was trie<i before Mr. Juftice Fo^er at the laft affizes «Dt in a crL 

for the county of Mffex, and found guilty generally as* t'o all the *ttin*l arfi^ 

.counts in the /W/^OTtfw/. ^ "'^^*1^ 

report of tne 
judge 9n& 

TTie court was moved for a new trial upon the 'affidavits of all *?*!*''*^*J°1 
the twelve jurymen, ** that they only intended to find the de* the wdlA 
** fendant guilty of putting the ducats into Ajhlef^ pocketji and wm taken 
^' did not intend or underftind that they had found him guilty ^"*'JJ^** 



of putting the ducats into his pocket with an intent to charge >fpg, and to 
** bim with felony ; arid Dodfon the foreman fwears, that he de- the judgts% 
«« clarcd at the bar to the court, when they brought in their ^^IjJ** 
** verdift, that they found the defendant guilty of putting the ducaU ^ !** 
.** in Afhlcy" s pocket, tut without any intent J* ^ . ♦ 

Mr. Juftice Fofier reported, Tliat after the evidence was gone 
through and' fummed up, the jury departed from the bar to con* 
^der of their verdi£l, and gave a private verdidi at his lodgings 
fhat the defendant was guilty ; the next morning they all appeared 
in court at the bar, and being aflced if they ftood by their former 
yerdifl:, they anfwered they found the defendant guilty. That ^ 

)Mr. Juftice Fo^etj then told them that there were four counts in 
ithe indidment, and that the evidence for the king was only ap« 
plicable to the third, ^which charged the defendant with mali* 
cipufly putting three ducats into jijhleys pocket with an intent tb 
charge him with felony i and told them that the intent was the 

f principal thing to be confidered by them, and that if they be- ^ 
ieved the defendant did not put the ducats into Afbley^^ pocket 
with an intent to charge him with felony, they muft acquit h|m ; 
whereupon the foreman ait the bar faid, ** We find him guilty of 
** putting the ducats into his pocket without any intent.^ But by 
fome miftake, or mifapprehenlion of the cour):, or the jury, or . ^ 
of both, a general verdiB was taken that the defendant was ' 
guilty.' 

After this report ti^t jury by further .^<&t;iV/ fwear that there 

was a very great noife in court; and that when the judge directed 

them to ac(][uit the defendant, if they believed be did iidt put the 

6 ducats 
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ducati into Afhle^^ pocket n/otih m intent to charge hhn nmth felony^ 
they did not hear or underftand him. 

This qucflion having been debated by five or Gx counfei of 
each fide^ the coart gave their opinion for a new trial. 

Lee C. J.— There is no doubt but a new trial may be granted 
in a criminal cafe ; and the true reafon far granting new trials 
is for the obtaining of juftice ; but to grant tJSem upon the qfi» 
davits ofjMrymen only^ muft be admitted to be of dangerous con- 
fequence. It appears to me from the r^rt of my brother^ and . 

. .the (^davits of Dodfan the forenAin^ that this verdiB was taken 
by a miilake, for he fwears that he declared in court *< that they 
<* did not find the defendant guilty of any intent/' and there- 

. fore this is not granting a new trial upon any after-thought of the 
jury^ but upon what xht foreman Dodfon •declared at the bar when 
they gave their verdifk. I am very clear in my opinion there 
ought to be a new trials and the rather as this is a criminal 

. matter. 

• flr fVright J. — New trials are generally fuppofed to be moi^ aa- 
,cient than appears in the books^ for want of reporters when they 
fiVft began to be granted : every cafe of this kind mufl depend 
upon its particular circumftances .; the Jury, every man of them, 
come here ^nd tell us that they were not underftood, for that 
they declared at the bar they did not find the defendant guilty 
of any intent. My brother reports that he told them if they did 
not believe the intent, they muft acquit him : the Jufy now 
fwear, ** they did not hear him ;** therefore I am of opinion it is 
a verdiflt mt/entered, contrary to the declaration of the foreman, 
not contradi£led by any of the reft at the time it was fpoken at 
the bat; and that it is moft plainly no after-thought, fo that we 
may keep clear of the danger of granting /?««; trials merely upon 
the affidavits of jurymen : I think this man has been convi&ed 
contrary to the judgment of his peers ; that he has not had jWi- 
ciumparium, and that we are bound to grant znew trials and 
this being a criminal cafe is' more to be favoured as to a new 
trials than if it had been a civil cafe. 

Dennijon J. — ^The court will be very cautious how they grant 
new trials upon the affidavits of jurymen, becaufe it would be of 
very dangerous tendency; but in this particular cafe, which 
partly depends upon my brother* s report, and partly upon the 
' affidavits of all the jurymen, I am very well fatisfied there ought 
to be a new trial, becaufe.it appears both by the report and affi" 
davits that this verdi^ ought not to ftand, and that the jury were 
rniftaken in giving a verdiB contrary to the dire£lion of the judge; 
and /^^/ is what I principally, go upon, that it is z^verdiB con" 
irary to the direHion of the judge in point of law : one of the jury 

laid, 
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faid, " the defendant Fad no intent /" then the judge faid, <* you 
** mtf/l acquit him " forac of the jury fwcar they did Ti6tiear^ 
others, that they did not i/fiJrf;^<MJ the judge. 

JFo/ter J. — 1 am of the fame opinion. I gave no diTCflion. at 
all in point pf/a^, only of law, " that if they 4\A not believe 
*< the intent they muft acquit the defendant :" they told me they 
did not believe any intention : this is z verdi^- contrary to law. 

New trial, grznicd upon payment of cofts. 

A comtnon Soldier 8 Gale. B* R. 

XJE was Ijrought up by an baieas corpus y •\t^creupoiiit wasfc- A common 
*^ turned that he was committed by ai jiuftice of the peace as ^®'***" ****" 
ja vagrant^ being charged by the overfeers of the parifli of Saint J^t whhtii 
\Ann Soho aa a rogtie and a %)iigrant^ and running away from his the meaning 
wife and one child, whereby they are hecome chargeable to the ^^ ^ *'^ 
parift.- There was alfo an jrffidavit wherein it was fworn on be- '^ 
half of the parifli, " that h« was a watch-movement maker, an^ ^ 
^* could earn 30 /. ^er week, and that he refufed to maintaitl^I, ' 
** his wife and child." 

It was moved by Mr. AttorneyGeneral th^t he might he dif- . 
charged upon an affidavit that he was a foldier^ that he did npt 
run away from Soho^ but was billetted at White Chappie wheii he 
was taken up. - Nobody can fay that the comttion foldiers of the 
army, maintained and kept for the fupport of X)ur liberties and 
property, are rogues and vagabonds, or idle and diforderly per* 
fons within the^^/. 17 Geo. 2. -' 

Per curiam-^He cannot be a vagrant within this a£l of par- 
liament, fo muft be difchsoged. 

. Tempeft vsrfus Metcalf* B, R. 

THREE feigned IfTues were dire£led by this court to be tried, -if any one 
and there was a verdidi for the defendant upon the iffue of '^« ^ 
the rnoft material confequence, and for the plaintiff upon the puJntj^p'iJ^ 
others ; and^it was moved therefore that the plaintiff might have muft hare 
no cofts : but per curiam — If any one iffue be found for the *"»«ofti«- 
plaintiff he mult have his cods. 
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KoLverfus The Bilhop of St. Afaph. B. R. 

Attachment -ji^ R. jNir^/ moved for an attachment ag:ainft the bithop for not 
•^-L'ffr x^tixtnmgzj^i/aaas detonUeccIefia^ias. 

pfeer, but for 

not return- p^^ o/rwuf — Thcrc 18 no doubt but an attachment mzj iflUc 
IT/bo^ii ec- againft a peer for rcfufing to obey the procefs of the court } but 
ciefiafticjt, it feems the chance/for, commiffary^ or official are .the proper per- 
>ti» proper to fong to rctum thcfe writs i and in Michaelmas^ 6 Geo.^i. in the 
SrchfncH- <cafe of the King v. Loggen^ Choncellor to the Bijhop of Salt/bury^ 
lor,cofnmif« an attachment iffued againft him (the Chancellor) for not re« 
ftry,oroffi- turning z fieri facias de bonis ecclefiafiicis againft one fonci Clerks 
therefore Ipol^ into precedents. 

Rex ver/us Collier and Cape, B. R« 

Judgment ^T^HE defendants were indi£ted| tried, and convicted at Hicl/s 

upon a con- A Hall fox infttlting Mr. Smith a juftice t)f peace, in the 

inwrifoncfl?* execution ,of his office, at his houfe in Ormondflreet^, found 

for a month, guiltf, and adjudged that they (hould be imprifoned for a month, 

to aik par. 2nd aflc pardon of the juftice at his houfe, and to advertife it in 

ieidfcit the ^^ ^f^h ^dvertifer. They having fuffered a inonth*s imprifon- 

latter put ii Aicnt, but uot a&cd pardon or advertifed, were now brought up 

voi<L i^y ^ai^as ccrpusy s^nd pdoyed to be difcharged. 

P^r rwnjw— So mtjch of the judgment as is legal has been 
executed, and they muft be difcKargedj for the other part of the 
judgment is void* 

Rex ver/us The Mayor and Burgeffcs of Oakhamp- 
s ton. B« R« 

A father JI/TANDAMUS to admit J. S. to his freedom, as being the 
^^a'^'bol ^^^^^ ^°" ^^ * freeman ; they return there is no fuch cuf- 

roughiaa tom, and that.nq man is.emitled to his freedom but by fervi* 
good witpefs tt4(le : this matter was tfaverfed, and the quefiion at the trial 
oxAin '*** w«s. Whether by cviftpm every pcrfon being th^ cldcft fon of a 
'.whereby hic frccmati boru within the borouc^h be entitled to be a freeman 
fon is en- thereof ; and the father of J. S.| who hac( gained his freedom 
^ecdom. " hy fervitude, was called to prove the cu/Iom, but was refufcd to 

be admitted by the judge who tri^d the caufe^ and thereupon 

there was a verdiSl for the defendants. 

It was now moved for a new Hrial^ bccaufe the father ought 
to have been admitted to prove the cujitm. And 

. Per 
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Per arriim— -There is no rcafon to fay the father (hould be 
refufed, for he has no tntereft in the queilion, but rather comes 
to harrow his own intereft which was gained by fervitude : fup- 
pofe a legacy be given to a^Sw, furely the father may be admitted 
a witnefs to prove the will : the court were very clear^ and 
granted a. new triaL 



MICHAELMAS TERM, 

26 Geo. 11. 1752. 

Began upon the 6th of November by the late A€t 
of Parliament. 



Grayfon ver/us Atkinfon. In Chancery, Nov^ 7. 

A TESTATOR fcifed in fee by yrill cxprefled himfelf thus Dcrife. 
at the beginning thereof : ** As to all my temporal eftate a* to my 
«< wherewith it hath plcafed God to blefs me, I give and dcvife eft^^i^dif- 
*^ the fame as follows :^ then gives feveral legacies to ^., and pofe thettof 
direAs him to fell all or any part of his real and perfonal eftate as^oiiowt, , 
for the payment of his debt? and legacies, and defires three per- *^wanffty» 
fons to amft him in the fale theteof, and to be fupervifors of au the reft' 
his will ; and after giving feme legacies to others^ concIudes^ his ^^ ^Y tS9o^ 
will with this re/:(luary devife, viz. " As to all the reft of my J^^^Jand'^. 
^' goods and chattels real and perfonal^ moveable and immove- fonai/movc 
** able, as houfes, gardens, tenements, my (hare in the cop- AJcMdim- 
« peras works, isTc. I give to the faid ^.,'; without making ufc TX"^! 
of the word' e/iate, or any words ,of limitation whatever. * nentt, ftc 

without the 

The queftiori now is. What , eftatc or intereft J. took in the or'^^^H^^^ 
real eftate by this will? words of 

limitationf 

Lord Jftfr^ni/Vib C— I doubted at firft, but now am clearly P*^***** 
pf opinion, (as the teftator had ^fee,) that A. takes ^jieg there 
IS no doubt but the teftator, when he fays, ** As to all my tem* 
<< poral eftate, (sV." iatbe beginning of his will, he intended 

, ' thereby 
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thereby to difpoTe of all the edate he had in the worlds both 
with regaid to the quantity and quality thereof. 2<//y, There is 
no doubt but tTie inheritance is charged with his debts and lega- 
cies ; and the word temporal is here put in oppofition to his ««•- 
tial oxfpiritual coocerns, agreeable to Lord Talbofs conftruQiqn 
in the cafe of and does not naean a life-eftate or 

term of yearsj but as if he had faid, *« all my worldly ejlate^ 

' Yet I do not fay but that notwithftanding thcfe words Kc might 
afterward shave qualified them, and made more particular^ limited, 
OF partial difpo{kie»9 of hi&eftate^ iox Ante f aion at firft isooe 

' thing, and the execution of that intention is another. 

It appears that he had it ia view to difpdfe of the whole when 
he dircfts, that all ox any pari of his eftate (hould be fold; for it 
is poffible the debts and legacies might exhauft the whole ;^ and 
though there is not the word eflate^ nor any words of limitation 
in this refiduary devife, yet A. takes zfee thereby ; for what is 
the word reji to relate to but to his temporal eftate, which he 
was difpofing of; for he fays, ** As to the reft of my good^ and 
*< chattels real and perfonal, moveable and ioimoveable, as 
•« houfes, gardens, tenements, tsfc. I give them to A.** He has 
here explained "by the words^ as houfesy gardens^ tenementi^ &c., 
what he meant by his g$ods and chattels real and perfonal^ moveable 
and immoveable ; but if he had not fo explained himfelf, I do not 
think that the words goods and chattels real and' perfonal f moveable 
and immoveable, would have carried the lands by the law ofEng* 
land, though' they might have fo done by the civil law^ and the 
word ^7j is as much as if he had (aid, I mean, for a man is not 
confined to make ufe of l^gal technical words in his will, but may 
ufe what words he pleafes, provided he explains his meaning 
clearly. All the rejl, &c. plainly relates to fomething mentioned 
before, and /A^^/ mentioned before, which he was about to dif- 
pofe of, was all his temporal eflate, which paffes a fee, when 
the teftator has one. Vide 2 Fern. 690, 3 Peere Wms. 295. 
I Salk. 234. 

'EXXiot verfus Itzxit. B. R* 

Scire facias q C IRE facias upon a Tccognizancc of bail •, the defendant pleads 

Ifh*"5«d*t* ^^* ^^^ venue is in the jcounty of Southampton, and the bail 

t^rc wat no >Vas acknowledged in Middlefex, and that no capias ad fatisfa^ 

capias fatjf- ciendum was taken out againft the principal defendant ; the plain- 

agiinftitS tiff replies, there was a ra-72?. iiTued and returned mn eft invent 

p4ndpai; tus ; the defendant rejoins that the ca. fa. did not lay four days 

rcpiicaiion jn the fheriff's office. Demurrer, It was objed^d for the, 

there was 5 . ^ *' • 

r^oinder that It did not ilc four days in the Sheriff *s office, this is a departure. 

plaintiff 
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piaintiiF that the defendant's rejaioder was a departure from hid 
pka; for in his plea he (ays there was no ea.Ja^^ and in his re- cited pro 
joinder admits there was a ra./i;, but that it did not lay four <icf-^Saik. 
days in the office* The court was of opinion that this is clearly ^^^* 
a departure^ and gave judgment for the plaintiff*. 

Emerfon'v^f/Zrx Hawkins and others. B. R. 

'^pHE plaintiff makes zn afftdavtty <* that the defendants are ASJavIt 
* ** indebted to him in 1 03 /, for goods of the plaintiff, which ^^»t. defend- 
*' the defendants have converted to their own ufe ;" upon this Jebc'eVto 
affidavit the defendants are arrefted, and it is now moyeckby the plaintiff in 
Attorney and Solicitor General thSit the defendants may be dif- '^^' ^^^ , 
charged out of cuftody upon common bail^ on an affidavit that the defon'd^t"^ 
defendants are Cuftom-houfe officers, and feized the goods as conYcned to 
prohibited and^uncuftomed goods which are now in the Icing's |»'8<M*nufe, 
♦ warehoufe, and that a profecution is now carrying on in the j^ hold a" ' 
court of Exchequer in order that they may be either condemned^ or Cuftom- 
that a wr/Vg/'^^/iwr;? may iffue in cafe they have been unlaw- ^^^;,**®*^ 

fully feized. • lrowr,a"nd 

no afndavit 

Mr. Ford for the plaintiff"— ^The affidavit of the plfintifT is pofi- "fved t" «- 
tive to a debt, and the court cannot now receive any affidavit to plain orcon- 
contradi£t t)r explain it ; and this is not like the cafe§ in the ^'^f'^^^ 
Common Pleas, where the whole circumftances of the feizure ap- \ll^^ 
peared in the affidavits to hold to bail : to grant this motion 
would be to try the caufe on affidavits^ and there would be the 
fame reafon for doipg fo in every cafe where the defendant can 
juftify ; as if a plaintiff" fwears to his debt, the defendant might; 
' come and fwear, It is true I owe the debtj but the ftatute of li- 
mitations has run, fo pray difcharge me upon common bail 

Attorney^General — ^The officers have feized for the benefit of 
the crown, and the goods are now (as it were) in the cuftody of 
-the law, and if the plaintiff^ has a right to them he is in no dan- 
gerof lofing them 5 they are now out of the power o( the de- 
fendants, and if officers of the revenue be liable to arrefts in 
thefe cafes, it will be a. great inconveilience. 

Lee C. J.— The plaintiff having fworn pofitivcly that the dc- 
fendaa^s are indebted^ in .order to hold them to bailj it is the 
known couife of 4he cOurt that wfe cannot receive any affidavit to 
explain or contradict the plaintifi^'s oath ; even an affidawt of the 
plaintiff's confeffioh that a defendant owes him nothing cannot 
be received, and the court have determined that the plaintiff may 
hold the defendant to bail in trover, which is as certain as goods 
fold; and though the affidavit tweais that the defendants are 2/1- 
/, '. ** "^ , dtbted. 
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deiied, it }s well enough, becaure the value of the goods is afcer^ 
tained thereby ; and though it may be I'inoonvenient to tfaeie 
officers^ yet there would be ten times more inconvenience if We 
were to try whether plaintiff fwears true : they took nothmg by 
the motion. 

Griffith veffus Walker, Efq. Sheriff of Radnorfliire. 

B. R. 



C P E C I A'L adxon upon the cafe againft the {heriflp of the 
"^ county of Radnor fpr a falfe return o£ ^fcire facias iSmAomX 



Adam 
%aiiift the 

fai£s r«tum of the couTt of Exchequer againft the plaintiff; whereupon the 

istranfitory^ defendant returned z fcire feci i znd the plMntiff avers that the 

makTa^d^ defendant did not give hihi notice, by reafon whereof an execu- 

Miver his tioQ was awarded, and the plaintiff's goods were taken in execu- 

teri^rn any tbn fo the plaintiff's damage. This aftion is laid in the county 

Thtribkh ^f Hereford, and the faft allcdged is, that the fheriff made this 

» Mfe 't», return at Kington in that county* 

imiVerfaUy 

^ The defendant demurs, and fhdws for'caufe of demurrer that 

the .return is alledged to be made by the ihexiSot Radnor ii^the 
county of Hereford* 

It was argued for the defendant that this is a heal aSIion^ and 
ought to have been laid in the county of Radnor, becaufe what- 
ever a^s the (heriff does in his office, muft be done in his own 
county, or at .lead the law fuppofes hc'docs fuch afls tiereg and 
2 Sftlk. 669, was cited as in point to (hew that this kiild of adion 
muft be laid either in Middlefex^ where the return is filed, or in 
ihs'cpunij nvhere it is made. 

E cofitra^ It was argued for the plaintiff, that the queftion \i 
not> Whether the (heriff can execute a. writ, or fummon the party 
out of his couRtjr ? but whether he cannot make the return in any 
other county ? and it was in G (led upon that he may : it was 
compared to an a£lion againft the (heriff for an efcape, which may 
be laid in any county mEngland, for an efcape in one cdunty is 
sU.Raym. an efcapc every where. The ordinary may grant adminiitration 
*45$* out of his diocefs, Godb. 33. and a hiftice of peace may take an 

examination as to a robbery oat of nis county. ^ Cro. Uar. aiif 
212. 

Lee C. J. — It Is' certain the flieriff may indorfe his return uppn 

a writ any where : it is laid here, that he did this, anddelivered 

the writ oi fcire facias at Kington in Hereford/hire, and for any 

thing we know the fa£t was really done there, and the plaintiff 

Hcb. 109. has his eleflion to lay his aftion where he can prove the h€t 

^iloiV% done 5 and the cafe of the Ordinary^ Godb. 33. and <Jf the jufticc 

^* • > • of 



MictiABLMAs Term, 26Ge6.U. 1754. • ^^f 

of peace, Cro Car. any 2 12. arc very material in point. The 
falfity of the rgiurn is the Caufe of a£Uon» ai^d that which is wrong, 
is fo uriivcrfally and everywhere, lilce an e/cape. [Plonvd. 37. b* 
StfL 107, And if th^ plaiqtifF had undertaken to give evidence 
A^t tfee JChfsriff deliyered the \^rit in Hereforipire^ this court 
^oiild not h^ve changed the yenue^ if there be matter \iild;m or 
iecfiH and matter m pais in liferent countie^, the plaintiff has 
his ele&lon to lay his a(£t ion Ih which of the counties he pleafe?* 
Judgment for the plaintiff />^r toi4m curiam* . * 



Jones vefjits Tub. In Etror. B. R» 

f\tG HTOlf and another hecame bill for the plalntltf fn crrw } M In emw 
^^'Digbhn 6e!ng eicepted to, did not jtiftify in cotirt, ind fd ^. J^^ 
one S?^^|ir wis' added a bail in hig ttcad alttd jftftified j DighfM ^ayiimk'^ 
i\i iii^t appiv to^e court to have his ham/Sir^ck out of the bdtK "»«>« ^x^ 
jfihi as he might have done, nhd afterwards S/^^^/-1iec6mitig in- J^Jlpj^c at 
folvent, the defendants would have had recoiitfe to fit Dighm anj time. 
with the debt^ and therefore it ^as now moved on the .behalf of 
iHghioh that his fiafhe might be ilruck out of the bail-plece^ which 
wafe gratited ^/^ totam curiam ; fof as he was excepted againft iiid 
tcftxicd to Jttftify, he might rpaforiably think he was no loriget 
^aU, and fo did bot move b have his HatHe ItmCkout tefore. 

Daubers ^erjus Pender. In Error. 

'IjHljte was a iranfcHpi iff a record in trrorfibm an ih/eriir courfj Trwicnptof- 
* wlterelri thert.wis a miftatc, and therefore It Was n6t^ areconiiR 
ttifurtd for fcive to amend the iranfcripi'hy the record behtjb ifpon Sfe^court * 
payment of cbfts, !>ecatSrc UitHifiutioh cannot be afledgedf in i re» ordered to be 
card in error ftom a fafe court; and altlibugh ft was objefScd that ^"f^^^^ 
If does not appear to the court that the record beUiv ?s r^ght^ Jtt belowTo be ^ 
fh^ ^rirWfl^— This has been ofteh done, and the rale iri Kiedziki produced 
fOBaht/ey, Paf./^Annx^ Was produced :^nd read, which runs tfittS: JSt'ftlr** 
^BJthd 4 Annit. Sabbati prpif poft crqftinum ijcetifionis doMnh 
-RbodtrA dham/ef. Ordmatmn eft ^uod^referatui^ magtftro &arik 
'iquM Ipfi in prttfertiia attornatg^uiri ambarufn partitim etnendef rccir'- 
ium brevi de errore annexum fecundum Jepara/es process in curin 
infirriqre habitos, coram ipfo p^r partes praficias producenff* Em 
mttiahe ^ac9bi Montagt^ rrtHHis. 

Aftii Lee C, J, Caid he remembered an amendment made upoti 
1ii8.<yWn rtotioh, by the minutes of the books of a torpofatii^n 
cottTt of ttcord in the timfc of Lord Chief Jfufticc Parhf, ind 
ihd bodb i^ere prodncod before the Maften 

Vol. I. Z 
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• . Griffith t;ffr/?« Williams. B.R. 

Trmife. nr ftESPASS for entering the plaintiff's houfc, and taking and! 

defendant • carrying away a go/arwg* Defendant plesids Not guilty^ 

joftifiesun* ?^d a fpecial juftiiication, that plaintiff has an houfe, and is zn 

derapie- inhabitant in the town of 0/ivefiry, which is a corporation hf 

riglS^'to ■ f>*'cfcription by the name of mayor, aldermen, and common 

duty called council { that thert is aprifon within the dorporation which has 

^tnfvy^wd bccnufed to. be repaired time out of mind by the corporation^ 

fi*gS*io dlf- *°^ ^^*^ Jp^ ^^^ ^^ ^ ^^^!^ *^^y ^^^ ^^^ ^f^^ *^ "^^ *"** 

train for take of every inhabitant not being a burgefs, a certain rate called 
hj ihepUm- ^ Uftfary tovmAs the repairing the pufon, and prefcribe alfo that 
tiie Tight to' ^^^y ^*^^ ^^^^ ^^^^ ^^ diftrain fox this rate or duty when re* 
the duty, fufed to be paid ; that the plaintiff was rated, and refafed to fzf 
^fi^^A™" ^^^Jy 2"^ therefore the defendants, as officers of the corpo- 
riglit"to d!f- '^tion, pftify the taking the ring^ and the trefpa/s i this is ples^dcd! 
train, and (wo Other ways witli little variation* 



beM good* 



The plain^tiff replies that the defendants are guilty gf % trefpaft 
of their own wrong ; abfque hoc that the corporation for time out 
of mind have been ufed to rate and take of every inhabitant not 
bein^ a burgefs a certain r<ate called a tenfarp Tnere are the like 
replications to the other pleas. The defendant demnrs, and 
ihews for caufe that the plaintiff has only traverfed the prefcri^ 
tt^nfor the'diitji and not the' n^i^ to diftrain fir iu ^ 

. Thlscafe was argued twice at the barj and itwaaobje£lcdfof 
the defendants that the replication is ill, becaufe the plaintiif has 
only traverfed the right to the duty^ and not the right U dijbrdti 
fir it : and if an ifTue had been taken upon this traverfe it would 
not have made a final end between the parties ; for fuppofe an 
iffue had been.taken and found for the 4^endant, it wo^ld have 
been only faying that the defendant y^^^ayight to the duty^ but 
not that he had any right U dijirainfir it i indeed if zvctAEl\oX 
been found for the plaintiff it would have made an end Wwe^^ 
the parties; biit if for the defendant, there muft have been a 
repleader. Comyns 148. If \ixR right to diftrain had becnput ix| 
iiTue, XX, would have made an end. 

On the othet fide for the plamtiff it was infilled, thatif thp 
defendant's plea be falfe in any material fadi, the whole falls to 
jthe |;tound,. and /^^/ paitx)f the judification which is not traverfed 
pr denied Is adniitted.j fo. that i£ there . had been a verdi^l fc» 
the defendant upon the iffue tendered, it muft liave. been takeijt 
upon this record, that the defendant would have a n^ to dij^ 
train^ becaufe that is' not traverfed or denied by 'the pontiff. 

^ T . The 
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The three material fads in the defendants plea, are, The con* 
Jideratim for this duty, the duty itfelf^ and the right to diflrain 
fir it; and it would have been fufficient to have put any one of 
thisfe in ifiue ; and ijt does not lay in the defendant's pioiuti to . . _,. 
complain that the plaintiff' has not put all the prefcriptioti V 
ifltie, for he has lefs to prove ; the ufe ol pleading is to'avoid 
prolixity^, and to prevent judges and juries from being troubled 
with unneccffary matter. Co. Lit. 126. 303, - 

Some exceptions were taken to the plea and the cuftom ; trat 
as the wioie court were of opinion that the iraverfe was^ well ,_, 
^enough, they determined nothing concerning the plea, . but 
feemed to think that fach a cuftom couW^ riot be mpported. 
Denifon J. faid, Suppofe a man claims a right to common pur 
caufe de vicinage in A» and B, it was never dodbted but a tmverfe 
6i the right in A. would be fuflScicnt without travcrfing his 
right in 3, * ^ 

Judgment for the plaintiff. 

Kelly v^/^// Devefeux. B. Rv 

TWE* affidavit for holding the defendant to bailh made by a Common ' 
tjiirdperfon, who fwears *« that the defendailt is indebted J"'***«»^ 

*> ^ II t • ^-fl- • ^ ' r e t for want of a 

^^ to the plaintiff m a certain fpim of moneyi as appears by a pofitive affi . 
**" bottbnnry bond in the deponent's cuftody, and that the defend- davit of the 
** ant on fuch a day acknowledged the debt to him> ^nd- pm- 
** mifed to pay the fame to the deponent who has authority 
•"^ from the plaintiff by letter of attorney to receive the fame j'' 
it was moved by Mr. Huwe that the dc^fendant might be dit See anre, 
charged out of cuftody upon common bail^ for want of a pofitive 
affidcfvit of the debt. 

' For the plaintiff, who was abroad, it was infifted that a more 
pofitive affidavit than the prefent cannot be made ia a cafe where 
the plaintiff is abroad, for hefe is the defendant's con fe (lion and 
promife to pay ; and in cafes of executors and adminiftrators a 
more pofitive affidavit cannot be made^ 

But j>^r curiam -^Thcte n^uft be a pofitive affidavit of a fubfift* 
ing debt at the time of making the affidavit and fijing forth the 
writ, and the want thereof cannot be fupplied afterwards ; and 
in the cafe of an adminiftrator, who fwore to a debt as it ap- 
peared by the books of the inteftate, it was held infufficient to 
lM)ld to bailf Mr. Pratt for the plaintiff. 

Defendant difcharged upon common bail 
Z 2 



debt. 



121* 231, 
232. 
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Rqk w;ry5^j liook. B, R. 

ftm^" **^ ■ A^ ^^^^^ 9^ i^^flfrA was in,a3c t^i; tie defe^dint fliould jpay 
The feme TJ . 20/. Mid I s. 6 a* fer wcc)t to tl^e overfeers of tKc poor ot 
in«y be ad- tbc patifli q£ Kiriy MtfrjUdf in Tork/blre towards the mainteiiancc 
'^oie^the ^^ * H^ard cKifdf upQii tKc oath of. a married woman alone, who 
faAi^f adul- fworc that her humarid was m gaol long Before -^e was goc with 
tery with the baftard ^hUd and eyer fijp.cej and th^t J!)e had no accefs to 

to prove Tc ^*^ ^^' ^^ ^^ ^'^» *°^ **^ ^^^ ^^S^' ^^^ bqfiaril. 
|>aron bad 

Do^coefs. And now it was 9bjc£>:ed by Serjeant y/^^r that the brfe 
ought to b^.qi^died^ becaufe a wif^ canQotl>je admitted to prove 
diat her hufband liad qo accefa to K^. ' 

And (o It was ruled by the whole court ; and tliejr cited the 

'KtMg tMid Reading^ iu Michaelmas and Hilary^ 8 Geo. '2. where 

liord Hardwicle faid that although a wife might be admitted to 

prove the fa£): of adultery^ yet (he (hall not be admitted to prove 

that her hufband had no accefs, becaufe that may be proved by 

otherT)erfons, and an order of bqftardy could not therefore be 

s Sua. 995. made upon her path alone. The cafe of the JSf)^ ^^.Thf^pati/b 

107^* ofBedall differs from thi?, for there w w wftneffifi^ to proye tte 

. hufband.l^ad no accefs. Per r^^mm— As the; jufticep havje. 40C(« 

.minisd folely upon the Qvldeac^ of a wife/ the 'ojr4e7 nififi; b< 

quafliedr » . 
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GdbdtitJe df the t>emife ttf Htycrd irerfh StC)!:©, 
Y7SI, ^ foJkiiwiug crfe wate made for. Ae>dgttfent ofUic tlS"^"?,? 

Cbun: ««d/Mna 

^kedofufet 

JM Gurl bring feiftd itt fteof ttefri^^JtolldlifiAj ih qtxdSwr, make • te- 
%y Vafc and releafe of^hc eth Und yih «f D^r«Mrftff i«pi grtlitcd ^J^ 
«fia conveyed the feme to ftuftc^ t6 the tffe df MhiKlE jtfidlA 
Hfrife for Ufe> afti for tliejife 'of'tfeelcft^ai^ftr^f^etti, te* 
ihritodcr to the ufe ofiflieir cl^t»etttfe^o«e^ b<<wrecn thtm ^ 
fiichffiar^s aAd ^tbportfoft, atod *]^t &ch eftiite smdelftates, as 
^«jc faid >i5^ GWr/ ffiotiki %'Mfc deedw ^iB appoint j and for 
ddfauft bf TUdh appointnl^fft, ^tk t^ the life ^ fifll ^fl ivery df 
the children of tiic &id ^A« 'GtiH atod didr ^httifs tquaHy to *e 
^ded amongft th«». 

Join QurliitA #kho»t mal*ng anyMpoIiitiflent/leavIhgfOtBr 
<h»dfen-5 and ^Hc Bilgle queftldh is, Whether 1^ the tiiW* 
i^ify to h dwided among/ fi^s ^^ ^^ ^««^« ^ tttiantt ia 
comiiioni or is jointciianls. 

This cafe was learnedly argued -for i\9Q ph^^ttin^Safi^ term 
laft bv • 7^A^ iBb/^a/ffv miinfit for the pfeinttff, ^tid'^/^jpfetf •^^CM^ 
for thedefcridants and again in 'iWrfe^Awr/'teta 'faft by ^Mr. £S^,t^' 
Knowkr for the plaintiff, and Mr. jHi/w^ for thcd^rfondant^ ^nd Pleas when 

this work 

-After time taken to confider tUlthis term, ^L^e C. J: didlivered 2? ^"***^ 
the unanimous opinion of the whole -fcoutt :— That'thb beluga 
deed of ufes, muft be conftrued according to the intent of the . 
parties, which moft plaijaly is, that the childiren fliould take i« 
common^ and they relied upon the cafe of Ti/her and Wigg^ 
I Sali. 39 1. J where the fame point was determined in the cafe 
of a copyhold furrendcred to the ufe of A., 5., and C, and their 
heirs equally to be divided between them and their heijrs, and 
was held by Turton znd Goufd juftices, contra Holt^ to be a te- 
nancy in common^ and judgment was given accordingly, which 
(Lee C. J. faid) was never rcverfed, notwithftanding vhat is faid 
in the cafe of Stringfr and PbU^s, -%. Ca. Jbr. 291. in the 

marginal 
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mu^nd note ; thej alfo cited the cafe of Rigden and Fakre, ^« 
&re the Lord Chancellor, March 25, 1751, which wa» dius: 
G»E. bv deed^ of the jth of ^uguft 17 10, in confideration of 
loTe and a^B^oq to his wife and children,, covenanted to ftand 
feifed to the ufe of his wife for life, s^nd after her deceafe to the 
life of his two daughters and their heirs Equally to be divided 
between thiem ; one of the daughters made her will, and the 
queftion was. Whether this was a jointenancj or a tenancy in 
€ommin? My Lord Chancellor gave his opinion that it was in 
gammon* After he had takeii time to confider» he faid he had 
weU confidered the cafe, and that after he had delivered his opi- 
subn, if the parties were diflatisfied with it, he would fend it to 
this court to be argued. Ltytd Chancellor faid : << It is fettled 
f^ Aat the words equally to ie divided in z will do create a te* 

• f nancy in common ; the word equally of itfelf, or the words 
^ fiareandfiare alike^ will do the fame ;'^ but it'isobje^ed it 
niuft be taken otherwife in a deed. Now I know of no folemn 
detemunatton tiKit thefe wotdi wiU not make a teoancy m com^ 
mon even in a deed^ The principal cafe as to this point is Fj/ber 
. ' y. Wiggi which wassfaid at the bar to be a doubtful authority, 

';uid that the judgment was faid to be reverfed ; bu.t thero never 
.was any revenal of it, or writ of error brought, and therefore it 
|S an authority as to afurrender of copyhold lands h and the ana. 
nymous Gsie in 2 Vent* 365. is dire&ly in point to the prefent 
cafe ; and upon llie beft confideration of thb queftion, I am inr 
4Cliued to think that thefe woVds, << equal/y to be divided,** be they 
In a will or deed, will make a tenancy in common i to fay otherwifi^ 
would be to contradiA the intent of the parties. I have the 
peat opinion of Hob againft me; but that of the two judges 
Maiuft him has more of natural juftice and reafon in it, diougl^ 
pol^i has more of refined le|pl learning. Juftice GouliPs argu- 
ment is an extraordinary good one, and is not anfwered to my 
fatisfaAion. The Attorney-General wasfatisfied with the Lord 
Chanceiloifs opinion, and there was a decree accordingly ^ and 

; upqn thefe authorities this court gave judgment in the cafe at 
^ W, that the woId^ equally to k divided in a deed of ufes create a 
tfffoficy in common* 

FAmary 3^ x 753, in this tenn, the Reporter was called to (h^ 
degree ^ Serjeant at Law. 
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